AMENDATORY SECTION (Amending WSR 13-24-023, filed 11/22/13, effective
1/1/714)

WAC 208-660-006 Definitions. What definitions are applicable to
these rules? Unless the context clearly requires otherwise, the defi-
nitions in this section apply throughout these rules.

"Act'" means the Mortgage Broker Practices Act, chapter 19.146
RCW.

"Advertising material™ means any form of sales or promotional ma-
terials used in connection with the mortgage broker business. Adver-
tising material includes, but is not limited to, newspapers, maga-
zines, leaflets, flyers, direct mail, indoor or outdoor signs or dis-
plays, point-of-sale literature or educational materials, other prin-
ted materials; radio, television, public address system, or other au-
dio broadcasts; or iInternet pages or social media pages.

“"Affiliate” means any person who directly or indirectly through
one or more intermediaries, controls, or is controlled by, or is under
common control with another person.

"Annual loan origination volume™ means the aggregate of the prin-
cipal loan amounts brokered by the licensee.

"Application”™ means the submission of a borrower"s financial iIn-
formation in anticipation of a credit decision relating to a residen-
tial mortgage loan, which includes the borrower®s name, monthly in-
come, Social Security number to obtain a credit report, the property
address, an estimate of the value of the property, and the mortgage
loan amount sought. An application may be in writing or electronically
submitted, including a written record of an oral application. If the
submission does not state or identify a specific property, the submis-
sion is an application for a prequalification and not an application
for a residential mortgage loan under this part. The subsequent addi-
tion of an identified property to the submission converts the submis-
sion to an application for a residential mortgage loan.

"Appraisal”™ means the act or process of developing an opinion of
value, the act pertaining to an appraisal-related function, or any
verbal or written opinion of value offered by an appraiser. The opin-
ion of value by the appraiser includes any communication that is of-
fered as a single point, a value range, a possible value range, exclu-
sion of a value, or a minimum value.

"Borrower™ means any person who consults with or retains a mort-
gage broker or loan originator in an effort to obtain or seek advice
or information on obtaining or applying to obtain a residential mort-
gage loan, or residential mortgage loan modification, for himself,
herself, or persons including himself or herself, regardless of wheth-
er the person actually obtains such a loan or loan modification.

"Branch office™ means a fixed physical location such as an of-
fice, separate from the principal place of business of the licensee,
where the licensee holds itself out as a mortgage broker.

"Branch office license”™ means a branch office license issued by
the director allowing the licensee to conduct a mortgage broker busi-
ness at the location indicated on the license.

"Business day" means Monday through Friday excluding federally
recognized bank holidays.

"Certificate of passing an approved examination™ means a certifi-
cate signed by the testing administrator verifying that the individual
performed with a satisfactory score or higher.
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"Certificate of satisfactory completion of an approved continuing
education course”™ means a certificate signed by the course provider
verifying that the individual has attended an approved continuing edu-
cation course.

"Compensation or gain'™ means remuneration, benefits, or an in-
crease in something having monetary value, including, but not limited
to, moneys, things, discounts, salaries, commissions, fees, duplicate
payments of a charge, stock, dividends, distributions of partnership
profits, franchise royalties, credits representing moneys that may be
paid at a future date, the opportunity to participate in a money-mak-
ing program, retained or increased earnings, increased equity In a pa-
rent or subsidiary entity, special or unusual bank or financing terms,
services of all types at special or free rates, sales or rentals at
special prices or rates, lease or rental payments based in whole or in
part on the amount of business referred, trips and payments of another
person®s expenses, or reduction in credit against an existing obliga-
tion. "Compensation or gain' is not evaluated solely on a loan by loan
basis.

For example, a realtor advertising that buyers using their serv-
ices will receive free loan origination assistance is doing so in the
anticipation of "compensation or gain"™ through increased real estate
business.

"Computer loan information systems™ or "CLI system'™ means a real
estate mortgage financing information system that facilitates the pro-
vision of information to consumers by a mortgage broker, loan origina-
tor, lender, real estate agent, or other person regarding interest
rates and other loan terms available from different lenders.

For purposes of this definition, the CLI system includes computer
hardware or software, an internet-based system, or any combination of
these, which provides information to consumers about residential mort-
gage interest rates and other loan terms which are available from an-
other person.

"Computer loan iInformation system provider™ or "CLI provider™ is
any person who provides a computer loan information service, either
directly, or as an owner-operator of a CLI system, or both.

"Consumer Protection Act' means chapter 19.86 RCW.

"Control™ including the terms "controls,”™ "is controlled by,"™ or
"iIs under common control'™ means the power, directly or indirectly, to
direct or cause the direction of the management or policies of a per-
son, whether through ownership of the business, by contract, or other-
wise. A person is presumed to control another person if such person
is:

e A general partner, officer, director, or employer of another
person;

e Directly or indirectly or acting in concert with others, or
through one or more subsidiaries, owns, holds with power to vote, or
holds proxies representing, more than twenty percent of the voting in-
terests of another person; or

e Has similar status or function In the business as a person in
this definition.

"Convicted of a crime,” irrespective of the pronouncement or sus-
pension of sentence, means a person:

e Has been convicted of the crime In any jurisdiction;

e Has been convicted of a crime which, 1f committed within this
state would constitute a crime under the laws of this state;
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e Has plead guilty or no contest or nolo contendere or stipulated
to facts that are sufficient to justify a finding of guilt to such a
charge before a court or federal magistrate; or

e Has been found guilty of a crime by the decision or judgment of
a state or federal judge or magistrate, or by the verdict of a jury.

"Department”™ means the department of financial institutions.

"Depository institution”™ has the same meaning as in section 3 of
the Federal Deposit Insurance Act on the effective date of this sec-
tion, and includes credit unions.

"Designated broker'™ means a natural person designated as the per-
son responsible for activities of the licensed mortgage broker in con-
ducting the business of a mortgage broker under this chapter and who
meets the experience and examination requirements set forth in RCW
19.146.210 (1) (e).-

"Director™ means the director of financial institutions.

"Discount points™ or "points™ mean a fee paid by a borrower to a
lender to reduce the interest rate of a residential mortgage loan.
Pursuant to Regulation X, discount points are to be reflected on the
good faith estimate or loan estimate and applicable settlement state-
ment as a dollar amount.

"Division of consumer services" means the division of consumer
services within the department of financial institutions, or such oth-
er division within the department delegated by the director to oversee
implementation of the act and these rules.

"Dwelling”™ means the same as in Regulation Z implementing the
Truth in Lending Act which is a residential structure that contains
one to four units, whether or not that structure is attached to real
property. The term includes an individual condominium unit, coopera-
tive unit, mobile or manufactured home, and trailer, if it is used as
a residence. See 12 C.F.R. 1026.2.

"Employee™ means an individual who has an employment relationship
with a mortgage broker, and the individual is treated as an employee
by the mortgage broker for purposes of compliance with federal iIncome
tax laws.

"Examination™ or "compliance examination” means the examination
performed by the division of consumer services, or such other division
within the department delegated by the director to oversee implementa-
tion of the act and these rules to determine whether the licensee is
in compliance with applicable laws and regulations.

"Federal banking agencies”™ means the Board of Governors of the
Federal Reserve System, Comptroller of the Currency, National Credit
Union Administration, Federal Deposit Insurance Corporation and Con-
sumer Financial Protection Bureau.

Federal statutes and regulations used in these rules are:

e "Alternative Mortgage Transaction Parity Act’” means the Alter-
native Mortgage Transaction Parity Act (AMTPA), 12 U.S.C. Sec. 3801 et
seq-

e "Equal Credit Opportunity Act"” means the Equal Credit Opportu-
nity Act (ECOA), 15 U.S.C. Sec. 1691 et seq., Regulation B, 12 C.F.R.
Part ((2062)) 1002.

e "Fair Credit Reporting Act™ means the Fair Credit Reporting Act
(FCRA), 15 U.S.C. Sec. 1681 et seq.-

e "Federal Trade Commission Act" means the Federal Trade Commis-
sion Act, 15 U.S.C. Sec. 41-58.

e "Gramm-Leach-Bliley Act (GLBA)' means the Financial Moderniza-
tion Act of 1999, 15 U.S.C. Sec. 6801-6809, and the GLBA-mandated Fed-
eral Trade Commission (FTC) privacy rules, at 16 C.F.R. Parts 313-314.
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e "Home Equity Loan Consumer Protection Act™ means the Home Equi-
ty Loan Consumer Protection Act, 15 U.S.C. Sec. 1637 and 1647.

e "Home Mortgage Disclosure Act"” means the Home Mortgage Disclo-
sure Act (HMDA), 12 U.S.C. Sec. 2801-2810, Regulation C, 12 C.F.R.
Part 203.

e "Home Ownership and Equity Protection Act"™ means the Home Own-
ership and Equity Protection Act (HOEPA), 15 U.S.C. Sec. 1639.

= "Homeowners Protection Act"” means the Homeowners Protection Act
of 1998 (HPA), 12 U.S.C. Sec. 4901 et seq.

e "Real Estate Settlement Procedures Act" means the Real Estate
Settlement Procedures Act (RESPA), 12 U.S.C. Sec. 2601 et seq., Regu-
lation X, ((24)) 12 C.F.R. Part ((3500-et-seq)) 1024.

e "S_A.F.E. Act” means the Secure and Fair Enforcement for Mort-
gage Licensing Act of 2008, Title V of the Housing and Economic Recov-
ery Act of 2008 (HERA), P.L. 110-289, effective July 30, 2008.

e "Telemarketing and Consumer Fraud and Abuse Prevention Act”
means the Telemarketing and Consumer Fraud and Abuse Prevention Act,
15 U.S.C. Sec. 6101-6108, ((Felephone)) Telemarketing Sales Rule, 16
C.F.R. Part 310.

e "Truth in Lending Act™ means the Truth in Lending Act (TILA),
15 U.S.C. Sec. 1601 et seq., Regulation Z, 12 C.F.R. Part ((226—et
seq)) 1026.

"Federally insured financial institution™ means a savings bank,
savings and loan association, or credit union, whether state or feder-
ally chartered, or a federally insured bank, authorized to conduct
business In this state.

"Financial misconduct,” for the purposes of the act, means a
criminal conviction for any of the following:

e Any conduct prohibited by the act;

e Any conduct prohibited by statutes governing mortgage brokers
in other states, or the United States, if such conduct would consti-
tute a violation of the act;

e Any conduct prohibited by statutes governing other segments of
the financial services industry, including but not limited to the Con-
sumer Protection Act, statutes governing the conduct of securities
broker dealers, financial advisers, escrow officers, title iInsurance
companies, limited practice officers, trust companies, and other li-
censed or chartered financial service providers; or

e Any conduct commonly known as white collar crime, including,
but not limited to, embezzlement, identity theft, mail or wire fraud,
insider trading, money laundering, check fraud, or similar crimes.

"License number'™ means the NMLS unique 1identifier displayed as
prescribed by the director. Some examples of the way you may display
your Qlicense number are: NMLS ID 12345, NMLS 12345, NMLS #12345,
MB-12345, or MLO-12345.

"Licensee'" means:

< A mortgage broker licensed by the director; or

e The principal(s) or designated broker of a mortgage broker; or

e A loan originator licensed by the director; or

e Any person subject to licensing under RCW 19.146.200; or

e Any person acting as a mortgage broker or loan originator sub-
ject to any provisions of the act.

"Loan originator’” or “mortgage loan originator’”™ means a natural
person who for direct or indirect compensation or gain, or in the ex-
pectation of direct or indirect compensation or gain:

e Takes a residential mortgage loan application ((fer—a—mertgage
broeker)); or
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e Offers or negotiates terms of a mortgage loan, including short
sale transactions. An individual "offers or negotiates terms of a res-
idential mortgage loan for compensation or gain™ if the individual:

(a) Presents for consideration by a borrower or prospective bor-
rower particular residential mortgage loan terms;

(b) Communicates directly or indirectly with a borrower, or pro-
spective borrower for the purpose of reaching a mutual understanding
about prospective residential mortgage loan terms; or

(c) Recommends, refers, or steers a borrower or prospective bor-
rower to a particular lender or set of residential mortgage loan
terms, In accordance with a duty to or incentive from any person other
than the borrower or prospective borrower; and

(d) Receives or expects to receive payment of money or anything
of value in connection with the activities described under the defini-
tions of "loan originator' or "mortgage loan originator’” of this sec-
tion or as a result of any residential mortgage loan terms entered in-
to as a result of such activities.

"Loan originator’” also includes a person who holds themselves out
to the public as able to perform any of the activities described in
this definition. For purposes of this definition, a person "holds
themselves out'™ by advertising or otherwise informing the public that
the person engages iIn any of the activities of a mortgage broker or
loan originator, including the use of business cards, stationery, bro-
chures, rate lists, or other promotional items.

For purposes of further defining "loan originator,”™ 'taking a
residential mortgage loan application™ includes soliciting, accepting,
or offering to accept an application for a residential mortgage loan
or assisting a borrower or offering to assist a borrower iIn the prepa-
ration of a residential mortgage loan application.

"Loan originator”™ also includes a natural person who for direct
or indirect compensation or gain or in the expectation of direct or
indirect compensation or gain performs residential mortgage loan modi-
fication services.

"Loan originator™ does not mean persons performing purely admin-
istrative or clerical tasks for a mortgage broker. For the purposes of
this subsection, "administrative or clerical tasks'™ means the receipt,
collection, and distribution of iInformation common for the processing
of a loan in the mortgage industry and communication with a borrower
to obtain information necessary for the processing of a loan. An iIndi-
vidual who holds himself or herself out to the public as able to ob-
tain a loan is not performing administrative or clerical tasks.

"Loan originator”™ does not include a person or entity that only
performs real estate brokerage activities and is licensed or regis-
tered in accordance with applicable state law, unless the person or
entity iIs compensated by a lender, a mortgage broker, or other mort-
gage loan originator or by any agent of such a lender, mortgage brok-
er, or other mortgage loan originator. For purposes of this chapter,
the term "real estate brokerage activity” means any activity that in-
volves offering or providing real estate brokerage services to the
public, including:

(a) Acting as a real estate agent or real estate broker for a
buyer, seller, lessor, or lessee of real property;

(b) Bringing together parties interested in the sale, purchase,
lease, rental, or exchange of real property;

(c) Negotiating, on behalf of any party, any portion of a con-
tract relating to the sale, purchase, lease, rental, or exchange of
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real property, other than in connection with providing financing with
respect to any such transaction;

(d) Engaging in any activity for which a person engaged in the
activity is required to be registered or licensed as a real estate
agent or real estate broker under any applicable law; and

(e) Offering to engage in any activity, or act in any capacity,
described in (a) through (d) of this definition.

"Loan originator™ does not include a person or entity solely in-
volved iIn extensions of credit relating to timeshare plans, as that
term is defined in section 101(53D) of Title 11, United States Code.

The definition of loan originator does not apply to employees of
a housing counseling agency approved by the United States department
of Housing and Urban Development unless the employees of a housing
counseling agency are required under federal law to be licensed iIndi-
vidually as loan originators.

"Loan originator licensee”™ means a natural person who is licensed
as a loan originator or is subject to licensing under RCW 19.146.200
or who iIs acting as a loan originator subject to any provisions of the
act.

""Loan processor." See WAC 208-660-106.

"Material litigation” means any litigation that would be relevant
to the director®s ruling on an application for a license including,
but not limited to, criminal or civil action involving dishonesty or
financial misconduct.

"Mortgage broker™ means any person who for compensation or gain,
or in the expectation of compensation or gain (a) assists a person in
obtaining or applying to obtain a residential mortgage loan or (b)
holds himself or herself out as being able to assist a person in ob-
taining or applying to obtain a residential mortgage loan. A mortgage
broker either prepares a residential mortgage loan for funding by an-
other entity or table-funds the residential mortgage loan. See the
definition of "table funding.” (These are the two activities allowed
under the MBPA.)

For purposes of this definition, a person 'assists a person in
obtaining or applying to obtain a residential mortgage loan™ by, among
other things, counseling on loan terms (rates, fees, other costs),
preparing loan packages, or collecting enough information on behalf of
the consumer to anticipate a credit decision under Regulation X,
((24)) 12 C.F.R. Part ((35005—Seection—3500(2Hb))) 1024.2(b).

For purposes of this definition, a person "holds himself or her-
self out” by advertising or otherwise informing the public that they
engage in any of the activities of a mortgage broker or loan origina-
tor, including the use of business cards, stationery, brochures, rate
sheets, or other promotional items.

"Mortgage broker™ also includes any person who for direct or in-
direct compensation or gain or in the expectation of direct or iIndi-
rect compensation or gain performs residential mortgage loan modifica-
tion services or holds himself or herself out as being able to perform
residential mortgage loan modification services.

"Mortgage broker Hlicensee™ means a person that is licensed as a
mortgage broker or is subject to licensing under RCW 19.146.200 or is
acting as a mortgage broker subject to any provisions of the act.

"Mortgage Broker Practices Act' means chapter 19.146 RCW.

"Mortgage loan originator™ means the same as "loan originator."

"NMLS"™ means a multistate licensing system developed and main-
tained by the Conference of State Bank Supervisors and the American
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Association of Residential Mortgage Regulators for the licensing and
registration of mortgage loan originators and other license types.

"Nontraditional mortgage product”™ means any mortgage product oth-
er than a thirty-year fixed rate mortgage. This definition is limited
to implementation of the S.A.F.E. Act.

"Out-of-state applicant or licensee™ means a person subject to
licensing that maintains an office outside of this state.

"Person”™ means a natural person, corporation, company, limited
liability corporation, partnership, or association.

"Prepaid escrowed costs of ownership,” as used iIn RCW
19.146.030(4), means any amounts prepaid by the borrower for the pay-
ment of taxes, property insurance, interim interest, and similar items
in regard to the property used as security for the loan.

"Principal”™ means any person who controls, directly or indirectly
through one or more intermediaries, or alone or in concert with oth-
ers, a ten percent or greater interest in a partnership, company, as-
sociation, or corporation, and the owner of a sole proprietorship.

"Rate lock agreement™ means an agreement with a borrower made by
a mortgage broker, loan originator, or lender in which the mortgage
broker, loan originator, or lender agrees that, for a period of time,
a specific interest rate or other financing terms will be the rate or
terms at which it will make a loan available to that borrower.

"Registered agent”™ means a person located In Washington appointed
to accept service of process for a licensee.

"Registered mortgage loan originator”™ means any individual who
meets the definition of mortgage loan originator and is an employee
of:

(a) A depository institution, a subsidiary that is owned and con-
trolled by a depository institution and regulated by a federal banking
agency, or an institution regulated by the farm credit administration;
and

(b) Is registered with, and maintains a unique identifier
through, the NMLS.

"Residential mortgage loan”™ means any loan primarily for person-
al, family, or household use secured by a mortgage or deed of trust on
residential real estate upon which iIs constructed or intended to be
constructed a single family dwelling or multiple family dwelling of
four or less units.

For purposes of this definition, a loan "primarily for personal,
family, or household use™ includes loan applications for a finance or
refinance of a primary residence for any purpose, loan applications on
second homes, and loan applications on nonowner occupied residential
real estate provided the licensee has knowledge that proceeds of the
loan are intended to be used primarily for personal, family or house-
hold use.

"Residential mortgage loan modification”™ means a change in one or
more of a residential mortgage loan®s terms or conditions. Changes to
a residential mortgage loan®s terms or conditions include, but are not
limited to, forbearances; repayment plans; changes in interest rates,
loan terms (length), or loan types; capitalizations of arrearages; or
principal reductions.

"Residential mortgage loan modification services.” See WAC
208-660-105.

"Residential real estate” is real property upon which is con-
structed or intended to be constructed, a single family dwelling or
multiple family dwelling of four or less units.

e Residential real estate includes, but is not limited to:
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single family home;

duplex;

triplex;

fourplex;

single condominium In a condominium complex;
single unit within a cooperative;

manufactured home; or

fractile, fee simple interest In any of the above.

e Residential real estate does not include:

— An apartment building or dwelling of five or more units; or

— A single piece of real estate with five or more single family
dwellings unless each dwelling is capable of being financed independ-
ently of the other dwellings.

"S.A.F.E. Act"” means the Secure and Fair Enforcement for Mortgage
Licensing Act of 2008, or Title V of the Housing and Economic Recovery
Act of 2008 (HERA), P.L. 110-289, effective July 30, 2008; and Regula-
tion G, 12 C.F.R. Part 1007; and Regulation H, 12 C.F.R. Part 1008.

"Table-funding”™ means a settlement at which a mortgage loan is
funded by a contemporaneous advance of loan funds and an assignment of
the loan to the person advancing the funds. The mortgage broker origi-
nates the loan and closes the loan in its own name with funds provided
contemporaneously by a lender to whom the closed loan iIs assigned.

"Third-party provider”™ means any person other than a mortgage
broker or lender who provides goods or services to the mortgage broker
in connection with the preparation of the borrower®s loan and in-
cludes, but is not limited to, credit reporting agencies, title compa-
nies, appraisers, structural and pest iInspectors, Oor escrow companies.

A lender is considered a third party only when the lender pro-
vides lock-in arrangements to the mortgage broker in connection with
the preparation of a borrower®s loan.

"Third-party residential mortgage loan modification services"
means residential mortgage loan modification services offered or per-
formed by any person other than the owner or servicer of the loan.

"Underwriting” means a lender®s detailed credit analysis preced-
ing the offering or making of a loan. The analysis may be based on in-
formation furnished by the borrower (employment history, salary, fi-
nancial statements), the borrower"s credit history from a credit re-
port, the lender®s evaluation of the borrower®s credit needs and abil-
ity to pay, and an assessment of the collateral for the loan. While
mortgage brokers may have access to various automated underwriting
systems to facilitate an evaluation of the borrower®s qualifications,
the mortgage broker who qualifies or approves a borrower in this man-
ner is not the underwriter of the loan and cannot charge a fee for un-
derwriting the loan. Third-party charges the mortgage broker incurs in
using or accessing an automated system to qualify or approve a borrow-
er may, like other third-party expenses, be passed on to the borrower.

"Unique identifier” means a number or other identifier assigned
by protocols established by the NMLS.

>r>r>r>>r>

AMENDATORY SECTION (Amending WSR 09-24-091, filed 12/1/09, effective
1/1/10)

WAC 208-660-008 Exemptions. (1) Who is exempt from all provi-
sions of the act? Any person doing business under the laws of the
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state of Washington or the United States and any federally insured de-
pository institution doing business under the laws of any other state
relating to commercial banks, bank holding companies, savings banks,
trust companies, savings and loan associations, credit unions, insur-
ance companies, or real estate investment trusts as defined iIn 26
U.S.C. Sec. 856 and the affiliates, subsidiaries, and service corpora-
tions thereof.

(2) Who is exempt from licensing as a mortgage loan originator?

(a) Any individual who offers or negotiates terms of a residen-
tial mortgage loan with or on behalf of an immediate family member of
the individual; or

(b) Any individual who offers or negotiates terms of a residen-
tial mortgage loan secured by a dwelling that served as the individu-
al™s residence.

(3) If 1 am licensed as an insurance agent under RCW 48.17.060,
must 1 have a separate license to act as a loan originator or mortgage
broker? Yes. You will need a separate license as a loan originator or
mortgage broker if you are a licensed insurance agent and you do any
of the following:

(a) Take a residential mortgage loan application for a mortgage
broker;

(b) Offer or negotiate terms of a mortgage loan for direct or in-
direct compensation or gain, or in the expectation of direct or Indi-
rect compensation or gain;

(c) Assist a person in obtaining or applying to obtain a residen-
tial mortgage loan, for compensation or gain; or

(d) Hold yourself out as being able to perform any of the above
services.

(4) Are iInsurance companies exempt from the Mortgage Broker Prac-
tices Act? Yes. Insurance companies authorized to transact the busi-
ness of insurance in this state by the Washington state office of the
insurance commissioner are exempt from the Mortgage Broker Practices
Act.

(5) As an attorney, must I have a mortgage broker or loan origi-
nator license to assist a person in obtaining or applying to obtain a
residential mortgage loan In the course of my practice?

(a) If you are an attorney licensed in Washington and if the
mortgage broker activities are incidental to your professional duties
as an attorney, you are exempt from the Mortgage Broker Practices Act
under RCW 19.146.020 (1)(c).

(b) Whether an exemption is available to you depends on the facts
and circumstances of your particular situation. For example, i1f you
hold yourself out publicly as being able to perform the services of a
mortgage broker or loan originator, or if your fee structure for those
services is different from the customary fee structure for your pro-
fessional legal services, the department will consider you to be prin-
cipally engaged in the mortgage broker business and you will need a
mortgage broker or loan originator license before performing those
services. A "customary' fee structure for the professional legal serv-
ice does not include the receipt of compensation or gain associated
with assisting a borrower in obtaining a residential mortgage loan on
the property.

(6) As a licensed real estate broker or salesperson, must | have
a mortgage broker or loan originator license when 1 assist the pur-
chaser in obtaining financing for a residential mortgage loan involv-
ing a bona fide sale of real estate? You are exempt from the act under
RCW 19.146.020 (1)(e) if you only receive the customary real estate
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commission in connection with the transaction. A "customary" real es-
tate commission does not include receipt of compensation or gain asso-
ciated with the financing of the property. A "customary™ real estate
commission only includes the agreed upon commission designated in the
listing or purchase and sale agreement for the bona fide sale of the
subject property.

(7) Are independent contractor loan originators exempt from li-
censing? No. An iIndependent contractor working as a loan originator
must hold a loan originator license.

(8) What other persons or entities are exempt from the Mortgage
Broker Practices Act?

(a) Any person doing any act under order of any court except for
a person subject to an injunction to comply with any provision of the
act or any order of the director issued under the act.

(b) The United States of America, the state of Washington, any
other state, and any Washington city, county, or other political sub-
division, and any agency, division, or corporate instrumentality of
any of these entities in this subsection (b).

(c) Registered mortgage loan originators, or any individual re-
quired to be registered, employed by entities exempt from the act.

(d) A manufactured or modular home retailer employee who performs
purely administrative or clerical tasks and who receives only the cus-
tomary salary or commission from the employer in connection with the
transaction.

(9) When is a CLI provider exempt from the licensing requirements
of the act? A CLI provider is exempt from the licensing requirements
of the act:

(a) When the CLI provider meets the general statutory require-
ments under RCW 19.146.020 (1)(a), (c), (d), or (F); or

(b) When a real estate broker or salesperson licensed in Washing-
ton, acting as a CLI provider and a real estate agent, obtains financ-
ing for a real estate transaction involving a bona fide sale of real
estate and does not receive either:

(i) A separate fee for the CLI service; or

(i1) A sales commission greater than that which would be other-
wise customary in connection with the sales transaction; or

(c) When a person, acting as a CLI provider:

(i) Provides only information regarding rates, terms, and lend-
ers;

(i1) Complies with all requirements of subsection (12) of this
section;

(iii1) Does not represent or imply to a borrower that they are
able to obtain a residential mortgage loan from a mortgage broker or
lender;

(iv) Does not accept a loan application, assist in the completion
of a loan application, or submit a loan application to a mortgage
broker or lender on behalf of a borrower;

(v) Does not accept any deposit for third-party provider services
or any loan fees from a borrower in connection with a loan, regardless
of when the fees are paid;

(vi) Does not negotiate interest rates or terms of a loan with a
mortgage broker or lender on behalf of a borrower; and

(vii) Does not provide to the borrower a good faith estimate or
loan estimate or other disclosure(s) required of mortgage brokers or
lender(s) by state or federal law.

(d) If the CLI provider is not exempt under (a), (b), or (c) of
this subsection, the CLI provider is not required to have a mortgage
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broker license if the CLI provider does not receive any fee or other
compensation or gain, directly or indirectly, for performing or facil-
itating the CLI service.

(10) When is a CLI provider required to have a mortgage broker
license?

(a) If a CLI provider, who is not otherwise exempt from the li-
censing requirements of the act, performs any act that would otherwise
require that they be licensed, including accepting a loan application,
or submitting a loan application to a mortgage broker or lender, the
CLI provider must obtain a mortgage broker or a loan originator li-
cense.

(b) Example - License required: A CLI provider uses an internet-
based CLI system in which an abbreviated application is available for
online completion by borrower. Once the borrower presses "‘submit,' the
information collected in the abbreviated application is forwarded to
lender. The information contains the borrower®s name, Social Security
number, contact information, purpose of the loan sought (e.g., pur-
chase, refinance, home equity, second mortgage), size of loan reques-
ted, annual salary, and a self-declaration of total unsecured debt.
The electronic entries made by the borrower are then used by lender to
electronically populate "form fields™ and to initiate lender"s loan
application. A loan originator for the lender then follows up with
borrower to complete the loan application. On or after closing, CLI
provider receives a CLI service fee.

(c) Example - License not required: A CLI provider uses an inter-
net-based CLI system in which various interactive informational tools
are present, including an online "prequalification” tool. Based upon
borrower®s self-declared data input, borrower receives an indication
of borrower®s "maximum affordable loan amount,' based upon standard
norms of debt-to-income ratio and loan-to-value ratio, and also sub-
ject to verification of information, availability and suitability of
loan products, and independent underwriting by any lender. The borrow-
er indicates a desire for follow-up from one or more lenders by input-
ting personal contact information and pressing "submit.”™ A number of
lenders receive only the personal identity information of borrower and
not any financial information. However, the CLlI system has been pro-
grammed (and may be continuously reprogrammed) to route personal con-
tact information to certain lenders based upon borrower®"s "prequalifi-
cation” data input and the lending criteria of each of the lenders for
whom CL1 provider has a relationship. None of borrower®"s self-declared
financial information 1is actually submitted to any of the lenders
whose criteria match borrower®s profile. Loan originators from lender
A and lender B initiate contact with borrower based solely on borrow-
er"s contact information. Lender A and lender B, through their as-
signed loan originators, contact borrower with the object of beginning
and hopefully completing a loan application. In this example, CLI pro-
vider has not taken a loan application.

(11) Must the CLI provider provide any disclosures?

(a) Yes. ITf a borrower using or accessing the CLI services pays
for the CLI service, either directly or indirectly, the CLI provider
must give the following disclosure:

(i) The amount of the fee the CLI provider charges the borrower
for the service;

(i1) That the use of the CLI system is not required to obtain a
residential mortgage loan; and
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(i1i) That the full range of loans available may not be listed on
the CLI system, and different terms and conditions, including lower
rates, may be available from others not listed on the system.

(b) Each CLI provider must give the borrower a copy of the dis-
closure form when the first CLI service is provided to the borrower.
The form must be signed and dated by the borrower and a copy main-
tained as part of the CLI provider®s books and records for at least
two years.

(12) Are CLI system providers subject to enforcement under the
act? Yes. CLI system providers are responsible for any violations of
the act and will be subject to any applicable fines or penalties.

AMENDATORY SECTION (Amending WSR 12-18-048, filed 8/29/12, effective
11/1/12)

WAC 208-660-105 How does the department interpret the definition
of residential mortgage loan modification services in RCW
19.146.010(21)? Residential mortgage loan modification services means
activities conducted by ((#ndividuals—er—entities)) persons not engag-
ed in servicing the borrower®s existing residential mortgage loan. The
activities may include negotiating, attempting to negotiate, arrang-
ing, attempting to arrange, or otherwise offering to perform residen-
tial mortgage loan modification services. The activities may also iIn-
clude the collection of data for submission to another ((enrtity)) per-
son performing mortgage loan modification services or to a residential
mortgage loan servicer.

Any person in violation of the act while providing residential
mortgage loan modification services Is subject to the department"s iIn-
vestigation and enforcement authorities including being responsible
for an investigation fee when the department investigates the books
and records of any person subject to the act.

AMENDATORY SECTION (Amending WSR 12-18-048, filed 8/29/12, effective
11/1/12)

WAC 208-660-155 Mortgage brokers—General. (1) May 1 originate
residential mortgage loans iIn Washington without a license? No. Mort-
gage brokers must have a valid Washington license, or be exempt from
licensing pursuant to RCW 19.146.020, and must maintain a sponsored
loan originator who is approved by the director, in order to originate
residential mortgage loans or conduct residential mortgage loan modi-
fication services. There is no "one-time, one loan" exception.

(2) May 1 originate a Washington residential mortgage loan using
the license of an already licensed or exempt Washington mortgage brok-
er and then split the proceeds with that mortgage broker? No. Mortgage
broker licenses may only be used by the person named on the license.
Mortgage broker licenses may not be transferred, sold, traded, as-
signed, loaned, shared, or given to any other person. Two individually
licensed mortgage brokers may originate a loan. Each licensee is i1tem-
ized In the disclosures and is paid their proportionate share of fees
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in relation to the work provided at the loan closing. Federal laws may
prohibit this cobrokering.

(3) Do I need a license to assist a borrower with a residential
mortgage loan modification? Yes. Persons providing loan modification
services for compensation or gain must be licensed under this chapter,
or under chapter 31.04 RCW. See also WAC 208-660-430(23),
208-660-500(4), 208-660-550 (3)(c) and (4).

(4) As a licensed mortgage broker, am 1 responsible for the ac-
tions of my employees and independent contractors? Yes. You are re-
sponsible for any conduct violating the act or these rules by any per-
son you employ, or engage as an independent contractor, to work In the
business covered by your license.

(5) Who at the licensed mortgage broker company is responsible
for the licensee"s compliance with the act and these rules? The desig-
nated broker, principals, and owners with supervisory authority are
responsible for the licensee®s compliance with the act and these
rules.

(6) What is the nature of my relationship with the borrower? You
have a fiduciary relationship with the borrower. See RCW 19.146.095.

(7) May 1 charge upfront broker fees when assisting the borrower
in applying for a loan? No. You may only charge the borrower a fee,
commission, or other compensation for the preparation, negotiation,
and brokering of a residential mortgage loan when the loan is closed
on the terms and conditions agreed upon by you and the borrower.

(8) May I charge fees when the loan does not close, or does not
close on the terms and conditions agreed upon by me and the borrower?
You may charge a fee, and may bring a suit for collection of the fee,
not to exceed three hundred dollars, for services rendered, for the
preparation of documents, or for the transfer of documents in the bor-
rower®s file which were prepared for, or paid for by, the borrower if:

(a) You have obtained a written commitment from a lender on the
same terms and conditions agreed upon by you and the borrower; and

(b) The borrower fails to close on a loan through no fault of
yours; and

(c) The fee i1s not otherwise prohibited by the Truth in Lending
Act.

(9) As a mortgage broker, may 1 solicit or accept fees from a
borrower in advance to pay third-party providers? Yes. However, prior
to accepting the funds, you must provide the borrower ((#H—writing)) a
good faith estimate or loan estimate identifying the specific third-
party provider goods and services the funds are to be used for and the
cost of the goods and services. Additionally, you must not charge the
borrower more for the third-party provider goods and services than the
actual costs of the goods and services charged by the provider. Once
you have the funds you must then:

(a) Deposit the funds in a trust account pursuant to the act and
these rules (see WAC 208-660-410 on Trust accounting);

(b) Refund any fees collected for goods or services not provided.

(10) What i1s a "written commitment from a lender on the same
terms and conditions agreed upon by the borrower and mortgage broker™?
The written commitment is a written agreement or contract between the
mortgage broker and lender containing mutually acceptable loan provi-
sions and terms. The lender must be one with whom the mortgage broker
maintains a written correspondent or loan brokerage agreement as re-
quired by RCW 19.146.040(3). The mutually acceptable loan provisions
and terms must be the same terms and conditions set forth in the most
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recent good faith estimate or loan estimate signed by both the borrow-
er and the mortgage broker.

(11) How do 1 sponsor a loan originator? You must file a sponsor-
ship request through the NMLS.

(12) What action must a mortgage broker take to terminate a work-
ing relationship with a loan originator? The licensed mortgage broker
must process the termination through the NMLS.

(13) When must 1 update my record in the NMLS after 1 terminate
employment with a loan originator? You must process the termination
through the NMLS within five business days of the termination.

(14) Are there any loan originator compensation models I am pro-
hibited from using? Yes. You are prohibited from using a compensation
model for loan originators based on a loan®s interest rate or other
terms. You are not prohibited from basing compensation on the princi-
pal balance of a loan. Additionally, your loan originator compensation
models must comply with federal law, including Regulation Z, 12 C.F.R.

Part 1026 (((Formerly 12 C.F.R. Part 226))).

AMENDATORY SECTION (Amending WSR 12-18-048, filed 8/29/12, effective
11/1/12)

WAC 208-660-163 Mortgage brokers—Licensing. (1) How do I apply
for a mortgage broker license? Your application consists of an online
filing through the NMLS and Washington specific requirements provided
directly to DFI. You must pay an application fee through the NMLS.

(a) Appoint a designated broker. You must appoint a designated
broker who meets the requirements of WAC 208-660-250.

(b) Submit an application. You must complete an online applica-
tion through the NMLS.

(c) Pay the application and license fees. You will have to pay
application fees to cover the costs of processing the application. You
must also pay a separate annual license fee. See WAC 208-660-550((3))
Department fees and costs.

(d) Prove your identity. You must provide information about the
identity of owners, principals, officers, and the designated broker,
including fingerprints.

(e) Provide a surety bond. Mortgage brokers must have a surety
bond based upon the annual loan origination volume of the mortgage
broker. See WAC 208-660-175 (1)(e)-

(2) What information will the department consider when deciding
whether to approve a mortgage broker license application? The depart-
ment considers the Tfinancial responsibility, character, and general
fitness of the applicant, principals, and the designated broker.

(3) Why does the department consider fTinancial responsibility,
character, and general TfTitness before issuing a mortgage broker li-
cense? One of the purposes of the act iIs to ensure that mortgage brok-
ers and loan originators deal honestly and fairly with the public. Ap-
plicants, principals, and designated brokers who have demonstrated
their financial responsibility, character, and general fitness to op-
erate their businesses honestly, fTairly, and efficiently are more
likely to deal honestly and fairly with the public.
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(4) What specific information will the department consider to de-
termine if the mortgage broker business will be operated honestly,
fairly, and in compliance with applicable law?

(a) Whether the applicant, licensee, or other person subject to
the act has had any license, or any authorization to do business under
any similar statute of this or any other state, denied, suspended, or
restricted within the prior five years.

(b) Whether the applicant has ever had a license denied or re-
voked under this chapter or any similar state statute, including a li-
cense for iInsurance, securities, consumer lending, or escrow.

(c) Whether the applicant, licensee, or other person subject to
the act has been convicted of, or pled guilty or nolo contendere to,
in a domestic, foreign, or military court to:

(i) A gross misdemeanor involving dishonesty or financial miscon-
duct within the prior seven years;

(i1) A felony within the prior seven years; or

(it1) A felony that involved an act of fraud, dishonesty, breach
of trust, or money laundering at any time preceding the date of appli-
cation.

(d) Whether the licensee or other person subject to the act is,
or has been, subject to a cease and desist order or an injunction is-
sued pursuant to the act, or the Consumer Protection Act, or has been
found through an administrative, civil, or criminal proceeding to have
violated the provisions of the act or rules, or the Consumer Protec-
tion Act, chapter 19.86 RCW.

(e) Whether the director has filed a statement of charges, or
there is an outstanding order by the director to cease and desist
against the licensee or other person subject to the act.

() Whether there is documented evidence of serious or signifi-
cant complaints filed against the licensee, or other person subject to
the act, and the licensee or other person subject to the act has been
notified of the complaints and been given the opportunity to respond.

(g) Whether the licensee has allowed the licensed mortgage broker
business to deteriorate into a condition that would result in denial
of a new application for a license.

(h) Whether the licensee or other person subject to the act has
failed to comply with an order, directive, subpoena, or requirement of
the director or director®s designee, or with an assurance of discon-
tinuance entered into with the director or director®s designee.

(i) Whether the licensee or other person subject to the act has
interfered with an investigation, or disciplinary proceeding by will-
ful misrepresentation of facts before the director or director®s des-
ignee, or by the use of threats or harassment against a client, wit-
ness, employee of the licensee, or representative of the director for
the purpose of preventing them from discovering evidence for, or pro-
viding evidence in, any disciplinary proceeding or other legal action.

(5) What will happen if my mortgage broker license application 1is
incomplete? ITf your application is incomplete your file will be marked
"pending-deficient” in the NMLS. The department will either identify
each deficiency or respond that there are multiple deficiencies and
ask you to contact the department. You are responsible for reviewing
your record and responding to each issue.

(6) How do 1 withdraw my application for a mortgage broker li-
cense? You may request to withdraw the application through the NMLS.

(7) When will the department consider my mortgage broker license
application abandoned? 1f you do not respond as directed by the de-
partment®s request for iInformation and within Ffifteen business days,

[ 15 ] 0TS-7760.1



your license application is considered abandoned and you forfeit all
fees paid. Failure to provide the requested information will not af-
fect new applications filed after the abandonment. You may reapply by
submitting a new application package and new application fee.

(8) What are my rights i1If the director denies my application for
a mortgage broker license? You have the right to request an adminis-
trative hearing pursuant to the Administrative Procedure Act, chapter
34.05 RCW. To request a hearing, you must notify the department within
twenty days from the date of the director®s notice to you that your
license application has been denied, that you wish to have a hearing.
See also WAC 208-660-009.

Upon denial of your mortgage broker license application, and pro-
vided the department finds no unlicensed activity, the department will
return your surety bond, and refund any remaining portion of the li-
cense fee that exceeds the department®s actual cost to iInvestigate the
license.

(9) What Washington law protects my rights when my application
for a mortgage broker license is denied, or my mortgage broker license
iIs suspended or revoked? The Administrative Procedure Act, chapter
34.05 RCW, governs the proceedings for license application denials,
cease and desist orders, license suspension or revocation, the imposi-
tion of civil penalties or other remedies ordered by the department,
and any appeals or reviews of those actions. See also WAC 208-660-009.

(10) May 1 advertise my business while I am waiting for my mort-
gage broker license application to be processed? No. It is a violation
of the act for nonlicensed, nonexempt mortgage brokers or loan origi-
nators to hold themselves out as mortgage brokers or loan originators
in Washington.

(11) May 1 originate Washington residential mortgage loans while
waiting for my mortgage broker license application to be processed?
No. You may not originate loans prior to receiving your mortgage brok-
er license.

(12) How do 1 change information on my mortgage broker license?
You must file a license amendment application through the NMLS. See
also WAC 208-660-400.

(13) When does a mortgage broker license expire? The mortgage
broker license expires annually. The expiration date iIs shown on the
license. If the license is an iInterim license, It may expire in less
than one year.

(14) When may the department issue interim mortgage broker licen-
ses? To prevent an undue delay, the director may issue interim mort-
gage broker licenses, including branch office licenses, with a fixed
expiration date. The license applicant must have substantially met the
initial licensing requirements, as determined by the director, to re-
ceive an interim license.

One example of having substantially met the initial licensing re-
quirements i1s: Submitting a complete application, paying all applica-
tion fees, and the department having received and reviewed the result
of the applicant®s background check.

(15) How do 1 renew my mortgage broker license?

(a) Before the license expiration date you must:

(i) Complete a renewal request through the NMLS.

(i1) Show evidence that your designated broker completed the re-
quired annual continuing education.

(i1i1) Pay the annual license assessment fee.

(b) The renewed license is valid for the term listed on the li-
cense or until surrendered, suspended, or revoked.
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(16) IT I let my mortgage broker license expire must 1 apply to
get a new license? If you complete all the requirements for renewal on
or before the last day of February each year, you may renew an expired
license. However, if you renew your license after the expiration, 1iIn
addition to paying the annual assessment on your license, you must pay
an additional fifty percent of your annual assessment. See subsection
(15) of this section for the license renewal requirements.

During this two-month period, your license 1iIs expired and you
must not conduct any business under the act that requires a license
until your license has been renewed.

IT you fail to comply with the renewal request requirements by
March 1st of each year, you must apply for a new license.

(17) May 1 still conduct my mortgage broker business if my mort-
gage broker license has expired? No. If your mortgage broker license
expires, you must not conduct any business under the act that requires
a license until you renew your license.

(18) What should I do if I wish to close my mortgage broker busi-
ness? You may surrender the mortgage broker license by submitting a
surrender request through the NMLS and submitting a completed depart-
mental closure form. Surrendering your license does not change your
civil or criminal liability, or your liability for any administrative
actions arising from any acts or omissions occurring before you sur-
render your license. Contact the Washington department of revenue to
find out how to handle any unclaimed funds in your trust account.

(19) May 1 transfer, sell, trade, assign, loan, share, or give my
mortgage broker license to another person or company? No. A mortgage
broker license authorizes only the person named on the license to con-
duct the business at the location listed on the license. See also WAC
208-660-155(2).

AMENDATORY SECTION (Amending WSR 12-18-048, filed 8/29/12, effective
11/1/12)

WAC 208-660-300 Loan originators—General. (1) May I work as a
loan originator for more than one mortgage broker? Yes.

(2) How do 1 obtain approval to work for more than one mortgage
broker? Using the NMLS, the company will submit a sponsorship request.
The department will notify you and others associated with your license
upon approval of your request. The NMLS will charge a fee for the ad-
ditional relationship. See also WAC 208-660-550.

(3) ITf 1 work as a loan originator for more than one mortgage
broker, may 1 take an application from a borrower without identifying
one specific mortgage broker? No. You may take an application for only
one mortgage broker at a time In any one transaction. Prior to pre-
senting yourself to a specific borrower as licensed to originate mort-
gage loans, you must state who you represent. You must clearly identi-
fy the mortgage broker by name and address on the application, on all
disclosures, authorization forms, and other material provided to the
borrower. There must be no confusion by the borrower as to which mort-
gage broker you are representing at any given time.

(4) May I work from any location when I am a licensed loan origi-
nator? No. You can only work from a licensed location. The licensed
location can be the main company office, or any licensed branch.
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(5) May a loan originator transfer loan files to a mortgage brok-
er other than the mortgage broker the loan originator is associated
with? No. Only the borrower may submit a written request to the li-
censed mortgage broker to transmit the borrower®"s selected information
to another mortgage broker or lender. The Hlicensed mortgage broker
must transmit the information within five business days after receiv-
ing the borrower®s written request.

(6) Who owns loan files? Loan files are the property of the mort-
gage broker named on the loan application and the mortgage broker must
keep the original files and documents.

(7) May I act as a loan originator and a real estate agent or
with someone in the same real estate agency in the same transaction or
for the same borrower in different transactions? Yes, ((you—may—be

MORFGAGE-BROKERS-AND-LENDERS-AND-FO-SELECT-ANY
MORTGAGE BROKER-OR LENDER OF YOUR CHOOSING:"))

for required disclosure language see RCW 19.146.0201(14).

(8) As a loan originator, may 1 be paid directly by the borrower
for my services? No. As a loan originator, you may not be paid any
compensation or fees directly by the borrower.

(9) May a loan originator charge the borrower a fee, commission,
or other compensation for preparing, negotiating, or brokering a loan
for the borrower? No. A loan originator may not charge the borrower a
fee, commission, or compensation of any kind iIn connection with the
preparation, negotiation, and brokering of a residential mortgage
loan.

(10) May a loan originator bring a lawsuit against a borrower for
the collection of compensation? No. Only licensed mortgage brokers, or
exempt mortgage brokers, may bring collection actions against borrow-
ers to collect compensation.

(11) May 1 work as a licensed loan originator for a mortgage
broker located out of the state? Yes. You may originate loans for any
mortgage broker who sponsors you and who is licensed under Washington
law.

(12) May a licensed loan originator hire employees or independent
contractors to assist in the mortgage broker licensee"s activities?
No. Only the mortgage broker licensee can have employees or independ-
ent contractors. This prohibition against loan originators hiring em-
ployees or independent contractors includes clerical or administrative
personnel whose work is related to the mortgage broker licensee"s ac-
tivities, and loan processors.

(13) Do loan processors have to be licensed as loan originators?
W-2 employee loan processors are not required to have a loan origina-
tor license provided they work under the supervision and instruction
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of a licensed ((er—exempt)) mortgage ((broeker)) loan originator and do
not hold themselves out as able to conduct the activities of a li-
censed mortgage ((broeker—o¥)) loan originator. Independent contractor
loan processors must be licensed as a mortgage ((broker,—mortgage
broker—branch—ofFFice;—or)) loan originator.

(14) May loan processors work on files from an unlicensed loca-
tion? A loan processor may work on loan files from an unlicensed loca-
tion under the following circumstances:

(a) The loan files are iIn electronic format and the loan process-
or accesses the fTiles directly from the licensed mortgage broker-s
main computer system. The loan processor may not maintain any elec-
tronic files on any computer system other than the system belonging to
the licensed mortgage broker.

(b) The loan processor does not conduct any of the activities of
a licensed loan originator.

(c) The licensed mortgage broker must have safeguards iIn place
for the computer system that safeguards borrower information.

AMENDATORY SECTION (Amending WSR 13-24-023, filed 11/22/13, effective
1/1/714)

WAC 208-660-350 Loan originators—Licensing. (1) How do I apply
for a loan originator license? Your application consists of an online
filing through the NMLS and Washington specific requirements provided
directly to DFI. You must pay an application fee through the NMLS sys-
tem. You also must:

(a) Be eighteen years or older.

(b) Pass a licensing test. You must take and pass the NMLS test.
See WAC 208-660-360((5)) Loan originators—Testing.

(c) Prove your identity. You must provide information to prove
your identity.

(d) Pay the application fee. You must pay an application fee for
your application, as well as an administrative fee to the NMLS. See
WAC 208-660-550((5)) Department fees and costs.

(e) Complete prelicensing education. You must complete prelicens-
ing education before submitting the license application. See WAC
208-660-355.

(2) In addition to reviewing my application, what else will the
department consider to determine if 1 qualify for a loan originator
license?

(a) General fitness and prior compliance actions. The department
will investigate your background to see that you demonstrate the expe-
rience, character, and general fitness that commands the confidence of
the community and creates a belief that you will conduct business hon-
estly and fairly within the purposes of the act. This investigation
may iInclude a review of the number and severity of complaints filed
against you, or any person you were responsible for, and a review of
any investigation or enforcement activity taken against you, or any
person you were responsible for, in this state, or any jurisdiction.
This iInvestigation may also include a review of whether you have had a
license issued under the act or any similar state statute denied, sus-
pended, restricted, or revoked.

(b) License ((suspenstons—o¥)) revocations.
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(i) You are not eligible for a loan originator license if you
have been found to be in violation of the act or the rules.

(i1) You are not eligible for a loan originator license if you
have ever had a license issued under the Mortgage Broker Practices Act
or the Consumer Loan Act or any similar state statute revoked.

(iti1) For purposes of (b) and (c) of this subsection, a "similar
statute” may include statutes involving other financial services, such
as insurance, securities, escrow or banking.

(c) Criminal history.

(i) You are not eligible for a loan originator license if you
have ever been convicted of a felony involving an act of fraud, dis-
honesty, breach of trust, or money laundering.

(i1) You are not eligible for a loan originator license if you
have been convicted of a gross misdemeanor involving dishonesty or fi-
nancial misconduct, or a Tfelony not involving fraud, dishonesty,
breach of trust, or money laundering, within seven years of the filing
of the present application.

(d) Financial background.

(i) The department will investigate your financial background in-
cluding a review of your credit report to determine if you have demon-
strated financial responsibility including, but not limited to, an as-
sessment of your current outstanding judgments (except judgments sole-
ly as a result of medical expenses); current outstanding tax liens or
judgments or other government liens or filings; foreclosure within the
last three years; or a pattern of seriously delinquent accounts within
the past three years.

(i1) Specifically, you are not eligible to receive a loan origi-
nator license if you have one hundred thousand dollars or more of tax
liens against you at the time of appointment by a licensed mortgage
broker.

(3) What will happen if my loan originator license application 1is
incomplete? After submitting your online application through the NMLS,
the department will notify you of any application deficiencies.

(4) How do 1 withdraw my application for a loan originator li-
cense? Once you have submitted the online application through NMLS you
may withdraw the application through NMLS. You will not receive a re-
fund of the NMLS application fee but you may receive a partial refund
of your licensing fee if the fee exceeds the department®s actual cost
to investigate the license application. The withdrawal of your license
application will not affect any license suspension or revocation pro-
ceedings iIn progress at the time you withdraw your application through
the NMLS.

(5) When will the department consider my loan originator license
application to be abandoned? If you do not respond as directed by the
department®s request for information and within fifteen business days,
your loan originator license application is considered abandoned and
you forfeit all fees paid. Failure to provide the requested informa-
tion will not affect new applications filed after the abandonment. You
may reapply by submitting a new application package and new applica-
tion fee.

(6) What happens if the department denies my application for a
loan originator license, and what are my rights if the license is de-
nied? Under the Administrative Procedure Act, chapter 34.05 RCW, you
have the right to request a hearing. To request a hearing, notify the
department, in writing, within twenty days from the date of the direc-
tor®s notice to you notifying you your license application has been
denied. See also WAC 208-660-009.
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(7) May 1 transfer, sell, trade, assign, loan, share, or give my
loan originator license to someone else? No. A loan originator license
authorizes only the individual named on the license to conduct the
business at the location listed on the license.

(8) How do I change information on my loan originator license?
You must submit an amendment to your license through the NMLS. You may
be charged a fee.

(9) What is an inactive loan originator license? When a licensed
loan originator is not sponsored by a licensed or exempt company, the
license 1is inactive. When an individual holds an inactive license,
they may not conduct any of the activities of a loan originator, or
hold themselves out as a licensed loan originator.

(10) When my loan originator license iIs iInactive, am | subject to
the director®s enforcement authority? Yes. Your license is granted un-
der specific authority of the director and under certain situations
you may be subject to the director®s authority even if you are not do-
ing any activity covered by the act.

(11) May 1 originate loans from a web site when my license is in-
active? No. You may not originate loans, or engage in any activity
that requires a license under the act, while your license is Inactive.

(12) When my loan originator license is inactive, must I continue
to pay annual fees, and complete continuing education for that year?
Yes. You must comply with all the annual licensing requirements or you
will be unable to renew your inactive loan originator license.

(13) How do 1 activate my loan originator license? The sponsoring
company must submit a sponsorship request for your license through the
NMLS. The department will notify you and all the companies you are
working with of the new working relationship if approved.

(14) When may the department issue interim loan originator licen-
ses? To prevent an undue delay, the director may issue interim loan
originator licenses with a fixed expiration date. The license appli-
cant must have substantially met the initial licensing requirements,
as determined by the director, to receive an interim license. In no
case shall these requirements be less than the minimum requirements to
obtain a license under the S.A_.F.E. Act.

(15) When does my loan originator license expire? The loan origi-
nator license expires annually on December 31st. If the license is an
interim license, it may expire in less than one year.

(16) How do 1 renew my loan originator license?

(a) You must continue to meet the minimum standards for license
issuance. See RCW 19.146.310.

(b) Before the license expiration date you must renew your li-
cense through the NMLS. Renewal consists of:

(i) Pay the annual assessment fee; and

(i1) Meet the continuing education requirement. You will not have
a continuing education requirement in the year iIn which you complete
the core twenty hours of prelicensing education. See WAC 208-660-370.

(c) The renewed license is valid until it expires, or IS surren-
dered, suspended or revoked.

(17) 1f 1 let my loan originator license expire, must I apply to
get a new license? If you complete all the requirements for renewal on
or before the last day of February each year, you may renew an exist-
ing license. However, if you renew your license during this two-month
period, in addition to paying the annual assessment on your license,
you must pay an additional TfTifty percent of your annual assessment.
See subsection (16) of this section for the license renewal require-
ments.
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During this two-month period, your license 1is expired and you
must not conduct any business under the act that requires a license.

Any renewal requirements received by the department must be evi-
denced by either a United States Postal Service postmark or department
"date received” stamp prior to March 1st each year. If you fail to
comply with the renewal request requirements prior to March 1st, you
must apply for a new license.

(18) If 1 let my loan originator license expire and then apply
for a new loan originator license, must 1 comply with the continuing
education requirements from the prior license period? Yes. Before the
department will consider your new Qloan originator application com-
plete, you must provide proof of satisfying the continuing education
requirements from the prior license period.

(19) May 1 still originate loans if my loan originator license
has expired? No. Once your license has expired you may no longer con-
duct the business of a loan originator, or hold yourself out as a li-
censed loan originator, as defined in the act and these rules.

(20) What happens to the loan applications | originated before my
loan originator license expired? Because loan files belong to the li-
censed mortgage broker, existing loan applications must be processed
by the licensed mortgage broker, unless the borrower makes a written
demand that the loan file be transferred to another licensed entity.
See WAC 208-660-300 (5) and (6).-

(21) May 1 surrender my loan originator®s license? Yes. Only you
may surrender your license before the license expires through the
NMLS.

Surrendering your loan originator license does not change your
civil or criminal liability, or your liability for any administrative
actions arising from acts or omission occurring before the license
surrender.

(22) Must I display my loan originator license where 1 work as a
loan originator? No. Neither you nor the mortgage broker company 1is
required to display your loan originator license. However, evidence
that you are licensed as a loan originator must be made available to
anyone who requests it.

(23) Must 1 include my license number on any documents? You must
include your license number closely following your license name on (@)
through (d) of this subsection. An example of closely following is:
Your license name followed by your title (if you use one) followed by
your license number.

(a) Solicitation. This includes correspondence in any form. Cor-
respondence that ((h#s)) is not a solicitation does not have to iIn-
clude your license number.

(b) Business cards.

(c) All advertisements and marketing that contain your license
name.

(d) Any state or federal form that requires your license number.
See also WAC 208-660-350(25).

(24) When must 1 disclose my loan originator license number? In
the following situations you must disclose your loan originator li-
cense number and the name and license number of the mortgage broker
you are associated with:

(a) When asked by any party to a loan transaction, including
third party providers;

(b) When asked by any person you have solicited for business,
even if the solicitation is not directly related to a mortgage trans-
action;
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(c) When asked by any person who contacts you about a residential
mortgage loan;

(d) When taking a residential mortgage loan application.

(25) May 1 conduct business and advertise under a name other than
the name on my loan originator license? You must use the name on your
license when you are conducting business and iIn your advertisements
with the following exceptions: Except, use of your middle name is not
required. Except, you may use only your middle and last name; except,
you may use a nickname as your Ffirst name if It is registered in NMLS
on your MU4 as an "‘other™ name.

(26) wWill 1 have to obtain an individual bond if the company I
work for is exempt from licensing? Reserved.

(27) will 1 have to file quarterly call reports if 1 have an in-
dividual bond? Reserved.

RECORDS AND RESPONSIBILITIES

AMENDATORY SECTION (Amending WSR 13-24-023, filed 11/22/13, effective
1/1/714)

WAC 208-660-400 Reporting requirements and notices to the de-
partment. (1) What are my quarterly Ffiling requirements? You are re-
quired to file accurate and complete call reports through the NMLS on
the dates and in a form prescribed by the director or NMLS.

(2) As a licensed mortgage broker what are my reporting responsi-
bilities when something of significance happens to my business?

(a) Notification required. You must notify the director through
amendment to the NMLS to a change of:

(i) Principal place of business or any branch offices;

(i1) Sponsorship status of a mortgage loan originator;

(if1) Answers to the NMLS generated disclosure questions.

(b) Prior notification required. You must notify the director in
writing twenty days prior to a change of:

1) Name or legal status (e.g., from sole proprietor to corpora-
tion, etc.);

(i1) Legal or trade name; or

(it1) A change of ownership control of twenty percent or more.
The department will consider the qualifications of the new people and
notify you whether or not the proposed change is acceptable. You may
have to submit fingerprint cards for new controlling people directly
to DFI.

(c) Post notification within ten business days. You must notify
the director through the NMLS or in writing to the director within ten
days after an occurrence of any of the following:

(i) Change in mailing address, telephone number, fax number, or
e-mail address;

(i1) Cancellation or expiration of its Washington state business
license;

~
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(i1i1) Change in standing with the Washington secretary of state,
including the resignation or change of the registered agent;

(iv) Failure to maintain the appropriate unimpaired capital under
WAC 208-620-340;

(v) Receipt of notification of cancellation of your surety bond;

(vi) Receipt of notification of license revocation proceedings
against you in any state;

(vii) If you, or any officer, director, or principal is convicted
of a felony, or a gross misdemeanor involving lending, brokering or
financial misconduct; or

(viii) Name and mailing address of your registered agent if you
are out-of-state.

(d) Post notification within twenty days. You must notify the di-
rector in writing within twenty days after the occurrence of any of
the following developments:

(i) The filing of a felony indictment or information related to
lending or brokering activities against you, or any officer, board di-
rector, or principal, or an indictment or information involving dis-
honesty against you, or any officer, board director, or principal;

(i1) The receipt of service of notice of the filing of any mate-
rial litigation against you; or

(i11) The change In your residential address or telephone number.

(e) Other post notification. Within forty-five days of a data
breach you must notify the director in writing. This notification re-
quirement may change based on directives or recommendations from law
enforcement. See also WAC 208-660-480.

(3) As a licensed mortgage loan originator, what are my reporting
responsibilities? You must notify the director through amendment to
the NMLS within ten business days to a change of:

(a) Answers to the NMLS generated disclosure questions;

(b) Sponsorship status with a licensed mortgage broker;

(c) Residence address; or

(d) Any change iIn the information supplied to the director in
your original application.

(4) Must I notify the department of the physical address of my
mortgage broker books and records? Yes. You must provide the physical
address of your mortgage broker books and records in your initial li-
cense application through NMLS. If the location of your books and re-
cords changes, you must provide the department, through the NMLS, with
the new physical address within five business days of the change.

(5) Must I notify the department if my designated broker leaves,
or is no longer my designated broker? Yes. You must notify the depart-
ment, through NMLS, within five business days of the loss of or change
of status of your designated broker. See WAC 208-660-180(3).

(6) If I am a registered agent under the act, must | notify the
department 1f I resign? Yes. You must provide the department with your
statement of resignation letter at least thirty-one days prior to the
intended effective date. You must also provide a copy of the resigna-
tion letter to the licensed mortgage broker. The department will ter-
minate your appointment thirty-one days after receiving your resigha-
tion letter.

(7) What are my responsibilities when 1 sell my business?

(a) At least thirty days prior to the effective date of sale, you
must notify the department of the pending sale by completing the fol-
lowing: Notify the department In writing and provide requested infor-
mation. At the effective date of sale, update and file all required
information through the NMLS for your main and any branch offices, in-
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cluding updating information about the location of your books and re-
cords.

(b) You must give written notice to borrowers whose applications
or loans are in process, advising them of the change in ownership.

(c) You must give written notice to third party providers that
have or will provide services on loans iIn process, and all third-party
providers you owe money to, bringing accounts payable current.

(d) You must reconcile the trust account and return any funds to
the borrowers or others to whom they belong, or transfer funds into a
new trust account at the borrower®s direction. If excess funds still
remain and are unclaimed, follow the procedures provided by the de-
partment of revenue®s unclaimed property division.

(8) Must 1 notify the department if 1 cease doing business in
this state? Yes. You must notify the department within twenty days af-
ter you cease doing business iIn the state by updating your MUl record
through the NMLS.

(9) Must 1 notify the department of changes to my trust account?
Yes. You must notify the department within five business days of any
change iIn the status, location, account number, or other particulars
of your trust account, made by you or the federally insured financial
institution where the trust account is maintained. A change iIn your
trust account includes the addition of a trust account.

(10) What must I do if my licensed mortgage broker company files
for bankruptcy?

(a) Notify the director within ten business days after filing the
bankruptcy.

(b) Respond to the department®s request for information about the
bankruptcy.

(11) 1If I am a designated broker and file for personal bankrupt-
cy, what are my reporting responsibilities? A designated broker must
notify the department in writing within ten business days of filing
for bankruptcy protection.

(12) If I am a designated broker and file for personal bankrupt-
cy, what action may the department take? The director may require the
licensed mortgage broker to replace you with another designated brok-
er.

(13) If I am a loan originator and file for personal bankruptcy,
what are my reporting responsibilities? A licensed loan originator
must notify the director in writing within ten business days of filing
for bankruptcy protection.

(14) 1f I am a loan originator and file for personal bankruptcy,
what action may the department take? Depending on the circumstances,
the director may revoke or condition your license.

(15) When may 1 apply for a license after surrendering one due to
my personal bankruptcy filing? If you surrendered your license, you
may apply for a license at any time. However, the department may deny
your license application for three years after the bankruptcy has been
discharged provided that no new bankruptcies have occurred or are in
progress.

(16) Who iIn the mortgage broker company must notify the depart-
ment If they are charged with or convicted of a crime? Licensees,
whether on active or inactive license status, must notify the depart-
ment in writing within ten business days of being:

(a) Charged by indictment or information with any felony, or a
gross misdemeanor involving dishonesty or financial misconduct in any
jurisdiction.
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(b) Convicted of any felony, or any gross misdemeanor involving
dishonesty or financial misconduct in any jurisdiction.

(c) Convicted of any felony involving fraud, dishonesty, breach
of trust, or money laundering In any jurisdiction.

(d) Convicted outside of Washington for any crime that if charged
in Washington would constitute a felony, or gross misdemeanor for dis-
honesty or financial misconduct.

(17) Who iIn the mortgage broker company must notify the depart-
ment if they are the subject of an administrative enforcement action?
Licensees, whether holding active or inactive licenses, must notify
the department in writing within ten business days of the occurrence
if:

(a) Charged with any violations by an administrative authority in
any jurisdiction; or

(b) The subject of any administrative action, including a license
revocation action, in any jurisdiction.

AMENDATORY SECTION (Amending WSR 09-24-091, filed 12/1/09, effective
1/1/10)

WAC 208-660-410 Trust accounting. (1) What are trust funds?
Trust funds are all funds received from borrowers, or on behalf of
borrowers, for payments to third-party providers. The funds are con-
sidered to be held in trust immediately upon receipt. Trust funds iIn-
clude, but are not limited to, borrower deposits for appraisal fees,
credit report fees, title report fees, and similar fees to be paid for
services rendered by third-party providers in the borrower®s loan
transaction.

(2) Are lock-in agreement fees paid by a borrower to the mortgage
broker considered trust funds? Yes, these fees are considered trust
funds and must be deposited in the mortgage broker®"s trust account,
unless the check is made payable to the lender. If the check is made
payable to the lender, the mortgage broker has a duty to exercise or-
dinary care to see that the check is not used for any unauthorized
purpose. The mortgage broker must deliver the check to the lender pur-
suant to any agreement with the lender, or within three business days
of receiving the funds.

(3) Must 1 have a trust account if 1 receive funds from borrowers
for the payment of third-party providers? Yes. All funds received from
borrowers, or on behalf of borrowers, for payments to third-party pro-
viders are trust funds and are considered held in trust immediately
upon receipt. You must deposit those funds In a trust account in your
name as 1t appears on your license, or 1If exempt in the name of the
exempt broker, in a federally insured financial institution®s branch
located in this state within three business days of receiving the
funds. The funds must remain on deposit until disbursed to the third-
party provider except as permitted by the act and these rules. The
mortgage broker 1is responsible for depositing, holding, disbursing,
accounting for and otherwise safeguarding the funds iIn accordance with
the act and these rules.

(4) Must 1 have a trust account if 1 do not receive any trust
funds? No. If you do not accept trust funds at any point before, dur-
ing, or after a loan transaction, a trust account is not required.
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(5) Must 1 have a trust account if I am a mortgage broker exempt
from Hlicensing under the act? Mortgage brokers exempt under RCW
19.146.020 (1)(@), (), (¢), (d), and (g) are not required to have a
trust account even If they receive trust funds.

(6) What does it mean to receive trust funds "on behalf of bor-
rowers”™? Trust funds are identified by purpose rather than source.
Funds received by the mortgage broker from the borrower for the pay-
ment of third-party provider services are trust funds. Funds received
from relatives of borrowers, the seller in a real estate transaction,
or an escrow company or lender reimbursing a mortgage broker for pay-
ments advanced are trust funds. Funds deposited to a borrower®s subac-
count by the mortgage broker as an advance are funds received on be-
halt of the borrower and are trust funds.

(7) What forms of payment must trust funds take? Trust funds may
be in any form that allows deposit into the trust account, including,
but not limited to, cash, check, or any electronic transmission of
funds((s)) including, but not limited to, bank wires, ACH authoriza-
tion, credit card or debit transactions, or online payments through a
web site.

(8) How do I receive trust funds through electronic transmission?

(a) The trust funds must be transmitted directly from the borrow-
er, or other person on behalf of the borrower, iInto your trust ac-
count, in a Tederally insured financial institution located iIn the
state of Washington.

(b) Each electronic transmission must be evidenced by a record
including a traceable identifying name or number supplied by the fed-
erally insured financial institution or transferring entity. Electron-
ic transmissions must be included in the monthly trust account recon-
ciliation.

(9) When must 1 deposit trust funds? You must deposit all funds
you receive, that are required to be held in trust, before the end of
the third business day following your receipt of the funds.

(10) How must 1 document deposits?

(a) You must document all deposits to the trust account(s) by
having a bank deposit slip which has been validated by bank imprint,
or an attached deposit receipt which bears the signature of an author-
ized representative of the mortgage broker indicating that the funds
were actually deposited into the proper account(s).

(b) You must post the deposit of funds by wire transfer or any
means other than cash, check, or money order in the same manner as
other receipts. Any such transfer of funds must include a traceable
identifying name or number supplied by the federally insured financial
institution or transferring entity. You must also retain a receipt for
the deposit of the funds which must contain the traceable identifying
name or number supplied by the federally insured financial institution
or transferring entity.

(11) May 1 deposit funds other than trust funds into my trust ac-
count? You may advance your own Tfunds into the trust account(s) to
prevent a disbursement in excess of an individual borrower®s subac-
count, provided that the exact sum of deficiency is deposited and de-
tailed records of the deposit and its purpose are maintained in the
trust ledger and the trust account(s) check register. Any deposits of
your own funds into the trust account(s) must be held in trust in the
same manner as funds paid by borrowers for the payment of third-party
providers and treated accordingly in compliance with the act and these
rules.
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(12) May a loan originator accept trust funds? A loan originator
may not solicit or receive fees for a third-party provider of goods or
services except that a loan originator may transfer funds from a bor-
rower to a licensed mortgage broker, exempt mortgage broker, or third-
party provider, if the loan originator does not deposit, hold, retain,
or use the funds for any purpose other than the payment of bona fide
fees to third-party providers. The funds must be in the form of a
check made payable to a Hlicensed mortgage broker, exempt mortgage
broker, or third-party provider. The loan originator must transfer the
borrower®s funds to the licensed mortgage broker, exempt mortgage
broker, or third-party provider within one business day of receiving
the check from the borrower.

(13) May a mortgage broker accept and hold a check from a borrow-
er that is made payable to a third-party provider and intended to be
used to pay for third-party provider services without depositing the
check Into a trust account? Yes. The check must be payable to a spe-
cific third-party provider. The payee line may not be left blank. The
mortgage broker has a duty to exercise ordinary care to see that the
check 1s not used for any unauthorized purpose. The mortgage broker
must deliver the check to the third-party provider within the time
frames and requirements established in RCW 19.146.0201(12).

(14) May a loan originator accept and hold a check from a borrow-
er that is made payable to a third party and intended to be used to
pay for third-party provider services? A loan originator may only hold
a borrower"s check for the purpose of transferring the funds from the
borrower to the licensed mortgage broker, exempt mortgage broker, or
third-party provider. The loan originator must transfer the borrower-s
funds to the Ulicensed mortgage broker, exempt mortgage broker, or
third-party provider within one business day of receiving the check
from the borrower.

(15) Is a lender or mortgage broker, or agent or employee of a
lender or mortgage broker, considered a third party? A lender is con-
sidered a third party only when the lender provides lock-in arrange-
ments to the mortgage broker in connection with the preparation of a
borrower®s loan.

(16) IT a mortgage broker receives funds from a third party, such
as a closer, or a lender, as reimbursement for advancements for the
payment of third-party provider services, are these funds considered
trust funds? Yes, all funds received by the mortgage broker on behalf
of the borrower for the payment of third-party providers are consid-
ered trust funds.

(17) What books and records must 1 keep regarding my trust ac-
count? You must maintain as part of your books and records:

(a) A trust account deposit register and copies of all validated
deposit slips or signed deposit receipts for each deposit to the trust
account;

(b) A record of all invoices for payments made on behalf of a
borrower including but not limited to payments for appraisals, credit
reports, title cancellations, and verification of deposit;

(c) A ledger for each trust account. Each ledger must contain a
separate subaccount ledger sheet for each borrower from whom funds are
received for payment of third-party providers. Each receipt and dis-
bursement pertaining to such funds must be posted to the ledger sheet
at the time the receipt or disbursement occurs. Entries to each ledger
sheet must show the date of deposit, identifying check or instrument
number, amount and name of remitter. Offsetting entries to each ledger
sheet must show the date of check or electronic transmission, check
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number or identifying electronic transmission number, amount of check
or electronic transmission, name of payee and invoice number if any.
Canceled or closed ledger sheets must be identified by time period and
borrower name or loan number;

(d) A trust account check register consisting of a record of all
deposits to and disbursements from the trust account whether by check
or electronic transmission;

(e) Reconciled trust account bank statements;

() A monthly trial balance of the ledger of trust accounts, and
a reconciliation of the ledger of trust accounts with the related bank
statement(s) and the related check register(s). The reconciled balance
of the trust account(s) must at all times equal the sum of:

(i) The outstanding amount of funds received from or on behalf of
borrowers for payment of third-party providers; and

(i1) The outstanding amount of any deposits into the trust fund
of the mortgage broker®s own funds iIn accordance with subsection (11)
of this section; and

(g) A printed and dated source document file to support any
changes to existing accounting records.

Any alternative records you propose for use must be approved in
advance by the director.

(18) What is a ''subaccount™? A "subaccount'™ is a recordkeeping
segregation of each borrower"s funds held in the mortgage broker-s
single deposit trust account that holds the aggregated funds for the
mortgage broker®s clients. Alternatively, the mortgage broker may es-
tablish a separate bank account for each borrower. When added togeth-
er, individual subaccounts must exactly equal the total of funds held
in trust.

(19) May |1 transfer funds between a borrower®"s subaccounts? If a
borrower has more than one loan application pending with a mortgage
broker, the mortgage broker must maintain a separate subaccount ledger
for each loan application. The borrower must consent to any transfer
of trust account funds between the individual subaccounts associated
with these pending loan applications. The consent must be maintained
in the borrower®s loan file and referenced in the borrower®s subac-
count ledger sheets.

(20) May 1 be reimbursed for funds that 1 have advanced into the
trust account?

(a) ITf you deposit your own funds into the trust account as pro-
vided iIn subsection (11) of this section, you may receive reimburse-
ment for such deposit at closing into your general business bank ac-
count provided:

(1) All third-party ((previder=s)) providers®™ charges associated
with your deposit have been paid;

(i1) The ((HYBb-1)) applicable settlement statement provided to
the borrower clearly reflects the line item, "deposit paid by broker,™
and the amount deposited;

(ii1) The ((HYB-1)) applicable settlement statement provided to
the borrower clearly reflects the line item, "reimbursement to broker
for funds advances,™ and the amount reimbursed; and

(iv) Any funds disbursed by escrow at closing to you for payment
of unpaid third-party providers®™ expenses charged or to be charged to
you are deposited into the borrower®s subaccount of the trust account.

(b) If you advance your own funds into the trust account as pro-
vided in subsection (11) of this section, and the loan does not close,
the funds remain the property of the borrower.
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(21) May 1 disburse trust funds through electronic transmission?
Yes. You may disburse trust funds from the trust account by electronic
transmission. Each electronic transmission must be evidenced by a re-
cord including a traceable identifying name or number supplied by the
federally insured financial institution or transferring entity.

Electronic transmission(s) must be included in the monthly trust
account reconciliation.

(22) How must 1 handle trust account disbursements?

(a) Disbursements from trust accounts may be by electronic trans-
mission or manual check. If a manual check is used, the check must on
its face identify the specific third-party provider transaction or
borrower refund, except as specified in this section. IT an electronic
transmission is used, each transmission must be evidenced by a record
including a traceable identifying name or number supplied by the fed-
erally insured financial institution or transferring entity.

(b) Disbursements may be made from the trust account(s) for the
payment of bona fide third-party providers®™ services rendered in the
course of the borrower®s loan origination, if the borrower has consen-
ted In writing to the payment. Such consent may be given at any time
during the application process and In any written form, provided that
it contains sufficient detail to verify the borrower®"s consent to the
use of trust funds. No disbursement on behalf of the borrower may be
made from the trust account until the borrower®s or broker®s deposit
of sufficient funds into the trust account(s) is available for with-
drawal .

(23) What are the requirements concerning the checks 1 write from
my trust account? You must use checks that are prenumbered by the sup-
plier (printer) unless you use an automated check writing system which
numbers all checks in sequence. All trust account checks must have the
words "trust account™ on the front. If you use an automated program
that writes checks, the check number must appear iIn the magnetic cod-
ing which also identifies the account number for readability by feder-
ally insured financial institution computers and the program may as-
sign suffixes or subaccount codes before or after the check number for
identification.

(24) What disbursements are prohibited? Among other prohibited
disbursements, no disbursement may be made from a borrower®s subac-
count:

(a) In excess of the amount held in the borrower®s subaccount
(commonly referred to as a disbursement in excess);

(b) In payment of a fee owed to any employee of the mortgage
broker or in payment of any business expense of the mortgage broker;

(c) For payment of any service charges related to the management
or administration of the trust account(s);

(d) For payment of any fees owed to the mortgage broker by the
borrower, or to transfer funds from the subaccount to any other ac-
count; and

(e) For the payment of fees owed to the broker under RCW
19.146.070 (2)(a)-

(25) When may a mortgage broker transfer excess funds from a bor-
rower subaccount?

(a) A mortgage broker may, In the case of a closed and funded
transaction, transfer excess funds remaining in the individual borrow-
er"s subaccount into the mortgage broker®s general business bank ac-
count in full or partial payment of fees owed to the mortgage broker
upon determination that all third-party providers®™ expenses have been
accurately reported iIn the loan closing documents and have been paid
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in full, and that the borrower has received credit in the loan closing
documents for all funds deposited in the trust account.

(b) Each mortgage broker must maintain a detailed audit trail for
any disbursements from the borrower®s subaccount(s) iInto the mortgage
broker®s general business bank account, including documentation in the
form of a final ((HUBb-1)) applicable settlement statement form showing
that credit has been received by the borrower in the closing and fund-
ing of the transaction. The disbursements must be made by a check
drawn or electronic transmission on the trust account and deposited
directly into the mortgage broker®s general business bank account.

(26) What if there are funds remaining in a borrower®s subaccount
after all third-party providers have been satisfied? Any remaining
funds iIn a borrower®s subaccount must be returned to the borrower
within five business days of the determination that all payments to
third-party providers owed by the borrower have been satisfied.

(27) What if the mortgage broker cannot locate a borrower in or-
der to remit excess funds in the borrower®s subaccount? The mortgage
broker must follow the procedures provided by the department of reve-
nue"s unclaimed property division to handle any trust funds held for a
borrower who cannot be located.

(28) Is a mortgage broker responsible for all disbursements out
of the trust account? Yes. A mortgage broker is responsible for all
disbursements from the trust account whether disbursed by personal
signature, signature plate, signature of another person authorized to
act on its behalf, or any authorized electronic transfer.

(29) If a mortgage broker receives a check from closing that in-
cludes both the mortgage broker®s fee and a payment or payments for
third-party providers, how does the mortgage broker lawfully handle
the funds? The mortgage broker may either:

(a) Split the check at the teller window at the time of deposit
and route any moneys due to third-party providers to an approved trust
account, and moneys due it to its general account; or

(b) Deposit the entire check into the trust account. After paying
any and all moneys due to third-party providers and insuring that the
borrower has received credit for all funds deposited in the trust ac-
count, the mortgage broker may transfer excess funds remaining in the
individual borrower®s subaccount into the mortgage broker®s general
business bank account. This amount must be equal to the fee disclosed
on the Tfinal ((HYB-1)) applicable settlement statement, less any
amounts already received by the mortgage broker, and must be duly re-
corded in the trust subaccount ledger. The mortgage broker may not
transfer moneys from the trust account to its general business bank
account before the loan is closed.

(30) Is the mortgage broker allowed to transfer funds out of the
trust account for any reason other than for payment to a third-party
provider? The mortgage broker may transfer the borrower®s funds out of
the trust account by check back to the borrower or to any party so in-
structed iIn writing by the borrower. A mortgage broker, when complying
with these rules, may transfer excess trust funds to itself; however,
failure to comply with these rules is a serious violation punishable
by imprisonment, other penalties, or both as authorized by the act.

(31) How do 1 pay a third-party provider"s fees if escrow disbur-
ses the funds to me and 1 don"t have a trust account? You must return
the funds to escrow for proper disbursement, or maintain a trust ac-
count for such incidental occurrences.

(32) IT I choose not to have a trust account, and a closing agent
did not follow written instructions and issued a check to me after
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closing that has fees in it for third-party providers, may | deposit
the check iInto my business account and pay those third-party providers
immediately? No. You must not deposit those fees into your business
account under any circumstances.

(33) After closing, if an escrow agent, title company, or lender
wires funds into my general account that are iIntended for third-party
providers, will the department take action against me for a violation
of the trust fund requirements? Provided that the number of times
funds are mistakenly wired to your general account is immaterial com-
pared to the total number of loans you closed and you can provide
proof that you took the following steps, the department will not take
action against you for a violation of the trust account requirements
under RCW 19.146.050:

(a) You gave the escrow agent, title company, or lender clear
written instruction not to send funds intended for third-party provid-
ers to you; and you forwarded all funds mistakenly wired to your gen-
eral account to the proper party on or before the end of the third
business day after receipt; or

(b) You provided accurate wire instruction for the trust account
and the funds transmitter caused the error by accidentally placing the
funds into your general account, and within one day you transfer all
trust funds to your trust account.

(34) How does a mortgage broker disburse funds from a subaccount
when there is more than one borrower due to receive those funds? When
disbursing funds back to the borrowers, a mortgage broker must make
the trust account disbursement check payable to all borrowers with the
term "and" written between each borrower®s name. When disbursing funds
to another party instructed by the borrowers, all borrowers must sign
the written notice of iInstruction.

(35) May mortgage brokers using an interest-bearing trust account
keep the interest? No. Mortgage brokers using an interest bearing ac-
count must refund or credit to the borrower the interest earned on the
borrower®s subaccount. The refund or credit to the borrower may be
made either at closing or upon withdrawal or denial of the borrower-s
loan application.

(36) Are there any separate requirements for a computerized ac-
counting system? Yes. The requirements are as follows:

(a) Your computer system must provide the capability to back up
data files;

(b)(1) You must print the following documents at least once per
month and retain them as part of your books and records:

(A) Trust account deposit register;

(B) Trust account check register;

(C) Trial balance ledger;

(i1) You must print each subaccount at closure and retain the
closure document as part of your books and records;

(c) You must ensure that all written checks are included within
your computer accounting system; and

(d) You must print your computer-generated reconciliations of the
trust account at least once each month and retain the printouts as a
part of your books and records.

(37) Are there penalties for violating trust account requirements
under RCW 19.146.050? A violation of this section is a class C felony
and may be punishable by imprisonment. In addition, a mortgage broker
or other person violating this section may be subject to penalties as
enumerated under RCW 19.146.220.
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AMENDATORY SECTION (Amending WSR 13-24-023, filed 11/22/13, effective
1/1/714)

WAC 208-660-430 Disclosure requirements. (1) What disclosures
must 1 make to borrowers and when?

(a) Within three business days of receiving a borrower®s loan ap-
plication, or receiving money from a borrower for third-party provider
services, you, as a mortgage broker or loan originator on behalf of a
mortgage broker, must make all disclosures required by RCW 19.146.030
(O, (@, (3, and 19.144.020. The one page disclosure summary re-
quired by RCW 19.144.020 must be dated when provided to the borrower.
The disclosures must be In a form acceptable to the director.

(b) If a lender is providing disclosures to the borrower, you
must maintain copies of those disclosures; failure to do so would re-
sult in a violation.

(2) What is the disclosure required under RCW 19.146.030(1)? A
full written disclosure containing an itemization and explanation of
all fees and costs that the borrower is required to pay in connection
with obtaining a residential mortgage loan, and specifying the fee or
fees which inure to the benefit of the mortgage broker. A good faith
estimate of a fee or cost must be provided if the exact amount of the
fee or cost is not determinable. This subsection does not require dis-
closure of the distribution or breakdown of loan fees, discount, or
points between the mortgage broker and any lender or investor.

The specific content of the disclosure required under RCW
19.146.030(1) is identified in RCW 19.146.030(2).

(3) What 1is the disclosure required under RCW 19.146.030(2)7?
Mortgage brokers must disclose the following content:

(a) The annual percentage rate, finance charge, amount financed,
total amount of all payments, number of payments, amount of each pay-
ment, amount of points or prepaid interest and the conditions and
terms under which any loan terms may change between the time of dis-
closure and closing of the loan; and if a variable rate, the circum-
stances under which the rate may iIncrease, any limitation on the iIn-
crease, the effect of an increase, and an example of the payment terms
resulting from an increase.

Disclosure in compliance with the requirements of the Truth-in-
Lending Act and Regulation Z, as now or hereafter amended, is consid-
ered compliance with the disclosure content requirements of this sub-
section; however, RCW 19.146.030(1) governs the delivery requirement
of these disclosures;

(b) The i1temized costs of any credit report, appraisal, title re-
port, title insurance policy, mortgage insurance, escrow fee, property
tax, 1Insurance, structural or pest inspection, and any other third-
party provider®s costs associated with the residential mortgage loan.
Disclosure through good faith estimates of settlement services and
special iInformation booklets in compliance with the requirements of
RESPA and Regulation X, as now or hereafter amended, is considered
compliance with the disclosure content requirements of this subsec-
tion; however, RCW 19.146.030(1) governs the delivery requirement of
these disclosures;

(c) If a rate lock agreement has been entered into, you must dis-
close to the borrower whether the rate lock agreement iIs guaranteed
and if so, i1f guaranteed by a company other than your company, Yyou
must provide the name of that company, whether and under what condi-
tions any rate lock fees are refundable to the borrower and:
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(i) The number of days in the rate lock period;

(i1) The expiration date of the rate lock;

(if1) The rate of interest locked;

(iv) IT applicable, the index and a brief explanation of the type
of index used, the margin, the maximum iInterest rate, and the date of
the first interest rate adjustment; and

(v) Any other terms of the rate lock agreement;

(d) If the borrower wants to lock the rate after the initial dis-
closure, you must provide a rate lock agreement within three business
days of the rate lock date that includes the items from (b) of this
subsection;

(e) You must disclose payment of a rate lock fee as a cost ((#n

294—299)) on the qood falth estlmate or Ioan estlmate- You must dlS—

close the cost of or credit for the rate lock on the applicable set-
tlement statement;

() See subsection (7) of this section if the borrower initially
chooses to float rather than lock the interest rate;

(g) A statement that iIf the borrower is unable to obtain a loan
for any reason, the mortgage broker must, within five days of a writ-
ten request by the borrower, give copies of any appraisal, title re-
port, or credit report paid for by the borrower, to the borrower, and
transmit the appraisal, title report, or credit report to any other
mortgage broker or lender to whom the borrower directs the documents
to be sent; and

(h) A statement providing that moneys paid by the borrower to the
mortgage broker for third-party provider services are held in a trust
account and any moneys remaining after payment to third-party provid-
ers will be refunded. If the mortgage broker does not collect trust
funds of any kind, the disclosure is not required.

(4) What is the disclosure required under RCW 19.144.0207?

(a) You must provide the borrower with a clear, brief, one page
summary to help borrowers understand their loan terms. The disclosure
summary must be provided on one page separate from any other documents
and must use clear, simple, plain language terms that are reasonably
understandable to the average person.

(b) Disclosure in compliance with the Real Estate Settlement Pro-
cedures Act, 12 U.S.C. Sec. 2601, and Regulation X, 12 C.F.R. 1024.7
(((feFmeF4yL—24——G—F—R———See———3599—¥})) is considered compliance with
this disclosure requirement.

(5) How do I disclose the lender®s credit or charge for the in-
terest rate?

(a) You must disclose the credit or charge for the iInterest rate
as a dollar amount credited to the borrower on the ((6FE)) good faith
estimate or loan estimate.

(b) You must direct the settlement service provider to disclose
the credit or charge for the interest rate on ((Hre—802-on—the HUb-1
or—eqguivalent)) the applicable settlement statement. The amount must
be expressed as a dollar amount.

(c) Failure to properly disclose the credit or charge for the in-
terest rate is a violation of RCW 19.146.0201 (6) and (11), and RESPA.

(6) Are there additional disclosure requirements related to in-
terest rate locks? Yes. You must provide the borrower a new rate lock
agreement within three business days of a change in the locked inter-
est rate. The new rate lock agreement must include all the terms re-
quired under subsection (3)(c) of this section. Changes to a locked
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interest rate can only occur for valid reasons such as changes in loan
to value, credit scores or other loan factors directly affecting pric-
ing. Lock extensions and relocks are also valid reasons for changes to
a previously locked interest rate.

(7) What must 1 disclose to the borrower if they do not choose to
enter into a rate lock agreement? If a rate lock agreement has not
been entered into, you must disclose to the borrower that the dis-
closed interest rate and terms are subject to change. Compliance with
the good faith estimate or loan estimate required by ((RESRA)) TILA is
deemed compliance with this subsection.

(8) Will a rate lock agreement always guarantee the interest rate
and terms? No. A rate lock agreement may or may not be guaranteed by
the mortgage broker or lender. The rate lock agreement must clearly
state whether the rate lock agreement is guaranteed by the mortgage
broker or lender.

(9) How do I disclose the payment of a rate lock fee? In a table
funded transaction, you must disclose payment of a rate lock fee as a

t+en—294—299)) on the qood falth estlmate or Ioan estlmate- The cost

of or credit for the rate lock must be recorded on the applicable set-
tlement statement.

(10) Are there any model forms that suffice for the disclosure
content under RCW 19.146.030(2)? Yes. The following model forms are
acceptable forms of disclosure:

(a) For RCW 19.146.030 (2)(a), mortgage brokers are encouraged to
use the federal ((truth—+n—lend+ng—d+selesa¥e)) loan estimate form for
mortgage loan transactions provided under the Truth-in-Lending Act and
Regulation Z, as now or hereafter amended. However, the federal
((tFHth—+n—lending—d+selesu¥e)) loan estimate only suffices for the
content of disclosures under RCW 19.146.030 (2)(a). The delivery of
disclosures is governed by RCW 19.146.030(1).

(b) For RCW 19.146.030 (2)(b), mortgage brokers are encouraged to
use the federal good faith estimate or loan estimate disclosure form
provided under the ((Real—Estate—Settlement—Procedures)) Truth in
Lending Act and Regulation ((X)) Z, as now or hereafter amended. How-
ever, the federal good faith estimate or loan estimate disclosure only
suffices for the content of disclosures under RCW 19.146.030 (2)(b).
The delivery of disclosures is governed by RCW 19.146.030(1).

(c) For RCW 19.146.030 (2)(c), (d), (e), (F) and (3), the depart-
ment encourages mortgage brokers to use the department published model
disclosure forms that can be found on the department"s web site.

(11) May my mortgage broker fees increase following the disclo-
sures required under RCW 19.146.030(1)? Pursuant to RCW 19.146.030(4),
a mortgage broker must not charge any fee that inures to the benefit
of the mortgage broker if it exceeds the fee disclosed on the initial
written good faith estimate or loan estimate disclosure required in
RCW 19.146.030 (1) and (2)(b), unless:

(a) The need to charge the fee was not reasonably foreseeable at
the time the written disclosure was provided; and

(b) The mortgage broker has provided to the borrower, no less
than three business days prior to the signing of the loan closing
documents, a clear written explanation of the fee and the reason for
charging a fee exceeding that which was previously disclosed.

(12) Are there any situations in which fees that benefit the
mortgage broker can increase without additional disclosure? Yes, there
are two possible situations where an increase in the fees benefiting
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the mortgage broker may increase without the requirement to provide
additional disclosures. These situations are:

(a) The additional disclosure is not required i1If the borrower-"s
closing costs, excluding prepaid escrowed costs of ownership, on the
final applicable settlement statement do not exceed the total closing
costs, excluding prepaid escrowed costs of ownership, In the most re-
cent good faith estimate or loan estimate provided to the borrower.
For purposes of this section "prepaid escrowed costs of ownership™
mean any amounts prepaid by the borrower for the payment of taxes,
property iInsurance, interim interest, and similar items iIn regard to
the property used as security for the loan; or

(b) The fee or set of fees that benefit the mortgage broker are
disclosed as a percentage of the loan amount and the increase in fees
results from an increase in the loan amount, provided that:

(i) The increase in loan amount is requested by the borrower; and

(i1) The fee or set of fees that are calculated as a percentage
of the loan amount have been disclosed on the initial written disclo-
sure as both a percentage of the loan amount and as a dollar amount
based upon the assumed loan amount used in the initial written disclo-
sure; and

(i1i1) The total aggregate increase in the fee or set of fees that
benefit the mortgage broker as a result of the increase iIn loan amount
is less than seven hundred fifty dollars.

This section does not apply to the disclosure required iIn RCW
19.144.020.

(13) What action may the department take if I improperly disclose
my mortgage broker fees on the good faith estimate ((ardHUBb-1/1A)) or
loan estimate and applicable settlement statement? If you fail to dis-
close your mortgage broker fees as required, the department may re-
quest, direct, or order you to refund those fees to the borrower if
the result of that disclosure resulted iIn confusion or deception to
the borrower.

(14) May the department take action against a mortgage broker
when mortgage broker fees are disclosed incorrectly on the
((HYBD-1£2A)) applicable settlement statement and the incorrect disclo-
sure was made by an independent escrow agent, title company, or lend-
er? If the mortgage broker can show the department that they disclosed
their fees correctly on the good faith estimate or loan estimate, and
have instructed the independent escrow agent, title company, or lender
to disclose the fees correctly on the ((HUBb-1/A1A)) applicable settle-
ment statement, and the independent escrow agent, title company, or
lender has not followed the instructions, the department may not take
action against the mortgage broker.

(15) What action may the department take if 1 fail to provide ad-
ditional disclosures as required under RCW 19.146.030(4)? Generally,
the department may request, direct, or order you to refund fees.

(16) How will the department determine whether to request, direct
or order me to refund fees to the borrowers? Generally, the department
will make its determination by answering the following questions:

(a) Has an initial good faith estimate or loan estimate disclo-
sure of costs been provided to the borrower in accordance with RCW
19.146.030 (1) and (2)(b)~?

(b) Were any subsequent good faith estimate or loan estimate dis-
closures of costs provided to the borrower no less than three business
days prior to the signing of the loan closing documents? Additionally,
was the subsequent disclosure accompanied by a clear written explana-
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tion of the change? Was the change due to a valid change of circum-
stance as allowed under RESPA?

(c) How were the costs disclosed In each good faith estimate or
loan estimate (e.g., dollar amount, percentage, or both)?

(d) Did the total costs, excluding prepaid escrowed costs of own-
ership, on the final applicable settlement statement exceed the total
closing costs, excluding prepaid escrowed costs of ownership, in the
most recent good faith estimate or loan estimate provided to the bor-
rower no less than three business days prior to the signing of the
loan closing documents?

(e) If the costs at closing did exceed the most recent disclosure
of costs was the need to charge the fee reasonably foreseeable at the
time the written disclosure was provided?

() If the costs at closing did exceed the most recent disclosure
of costs did the mortgage broker provide a clear written explanation
of the fee and the reason for charging a fee exceeding that which was
previously disclosed, no less than three business days prior to the
signing of the loan closing documents?

(17) 1If 1 failed to provide the initial good faith estimate or
((FHA—disclosure)) loan estimate under RCW 19.146.030 (1) and (2)(a)
and (b) what action may the department take? If you have not provided
the initial good faith estimate or ((FHA—disclosure)) loan estimate
as required, including both delivery and content requirements, the de-
partment may request, direct or order you to refund to the borrower
fees that inured to your benefit.

(18) If 1 received trust funds from a borrower, but failed to
provide the disclosures as required in RCW 19.146.030 (1) and (2),
what action may the department take? If you did not provide the dis-
closures as required, including both delivery and content require-
ments, the department may request, direct, or order you to refund to
the borrower any trust funds they have paid regardless of whether you
have already expended those trust funds on third-party providers.

(19) Under what circumstances must 1 redisclose the initial dis-
closures required under the act? Generally, any loan terms or condi-
tions that change must be redisclosed to the borrower no less than
three business days prior to the signing of the loan closing docu-
ments. Some examples are:

(a) Adjustable rate loan terms, including index, margin, and any
changes to the fixed period.

(b) The initial fixed period.

(c) Any balloon payment requirements.

(d) Interest only options and any changes to the options.

(e) Lien position of the loan.

() Terms and the number of months or years for amortization pur-

(g) Prepayment penalty terms and conditions.

(h) Any other term or condition that may be specific to a certain
loan product.

(20) If a loan application is canceled or denied within three
days of application must 1 provide the disclosures required under RCW
19.146.0307? If you have not used any borrower trust funds and those
funds have been returned to the borrower in conformance with these
rules, the disclosures pursuant to RCW 19.146.030 are not required.

(21) 1Is a mortgage broker that table funds a loan exempt from
disclosures? No. A mortgage broker must provide all disclosures re-
quired by the act, and disclose all fees as required by Regulation X,
regardless of the funding mechanism used in the transaction.
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(22) What must | provide to the borrower if 1 am unable to com-
plete a loan for them and they have paid for services from third-party
providers? If you are unable to complete a loan for the borrower for
any reason, and if the borrower has paid you for third-party provider
services, and the borrower makes a written request to you, you must
provide the borrower with copies of the product from any third-party
provider, including, but not limited to, an appraisal, title report,
or credit report. You must provide the copies within five business
days of the borrower®s request.

The borrower may also request that you provide the originals of
the documents to another mortgage broker or lender of the borrower-s
choice. By furnishing the originals to another mortgage broker or
lender, you are conveying the right to use the documents to the other
broker or lender. You must, upon request by the other broker or lend-
er, provide written evidence of the conveyance. You must provide the
originals to the mortgage broker or lender within five business days
of the borrower®s request.

(23) Must 1 provide a written fee agreement when | provide resi-
dential mortgage loan modification services? Yes. You must provide a
written fee agreement as prescribed by the director when providing
residential mortgage modification services. You must provide a copy of
the signed fee agreement to the consumer and you must keep a copy as
part of your books and records.

AMENDATORY SECTION (Amending WSR 13-24-023, filed 11/22/13, effective
1/1/714)

WAC 208-660-440 Advertising. (1) Am 1 responsible for ensuring
that my advertising material is accurate, reliable, and in compliance
with the act? Yes. Each mortgage broker is responsible for ensuring
the accuracy and reliability of the advertising material.

(2) A licensee is prohibited from advertising with envelopes,
stationery, or ((#nterhret—pages)) Images in an electronic format that
((contain—an—officiallookingemblem)) are designed to resemble a gov-
ernment agency mailing or that suggest an affiliation that does not
exist. What are some examples of emblems or government-like names,
language, or nonexistent affiliations that will violate the state and
federal advertising laws? Some examples include, but are not limited
to:

(a) An official-looking emblem such as an eagle, the Statue of
Liberty, or a crest or seal that resembles one used by any state or
federal government agency.

(b) ((Envelopes—or—internet—pages)) Images, including those in
electronic format, designed to resemble official government ((wmaiHHhrgs
or—internetlocations)) communications, such as IRS or U.S. Treasury,
or other government agencies.

(c) Warnings or notices citing government codes or form numbers
not required by the U.S. Postmaster to be shown on the mailing.

(d) The use of the term "official business,” or similar language
implying official or government business, without also including the
name of the sender.

(e) Any suggestion or representation that the solicitor is af-
filiated with any agency, bank, or other entity that it does not ac-
tually represent.
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(3) Is it a violation to advertise that third-party services are
"free"” when the licensee has paid for the services? Yes. Advertising
using the term "free,” or any other similar term or phrase that im-
plies there is no cost to the applicant is deceptive because you can
recover the cost of the purportedly "free™ i1tem through the negotia-
tion process. This is a violation of RCW 19.146.0201 (2), (7)), and
(11). See the Federal Trade Commission®s Guide Concerning Use of the
Word "Free™ and Similar Representations (16 C.F.R. 8251.1(g) (2003))
available at http://www.ftc.gov/bcp/guides/free._htm.

(4) When 1 am advertising interest rates, the act requires me to
conspicuously disclose the annual percentage rate (APR) implied by the
rate of iInterest. What does it mean to "conspicuously"” disclose the
APR? The required disclosures iIn your advertisements must be reasona-
bly understandable. Consumers must be able to read or hear, and under-
stand the information. Many factors, including the size, duration, and
location of the required disclosures, and the background or other in-
formation iIn the advertisement, can affect whether the information is
clear and conspicuous. The disclosure of the APR must be as prominent
or more prominent than any other rates disclosed in the advertisement,
regardless of the form of the advertisement.

(5) The act prohibits me from advertising an interest rate unless
that rate is actually available at the time of the advertisement. How
may | establish that an advertised iInterest rate was "actually availa-
ble”™ at the time it was advertised? Whenever a specific interest rate
is advertised, the mortgage broker must retain a copy of the lender®s
"rate sheet,”™ or other supporting rate information, and the APR calcu-
lation for the advertised interest rate.

(6) Must 1 quote the annual percentage rate when discussing rates
with a borrower? Yes. You must quote the annual percentage rate and
other terms of the loan if you give an oral quote of an interest rate
to the borrower. TILA"s Regulation Z, 12 C.F.R., Part (((226-26))
1026.26 provides guidance for using the annual percentage rate in oral
disclosures.

(7) May a mortgage broker or loan originator advertise rates or
fees as the "lowest” or "best”? No. Rates or fees described as "low-
est,” "best,” or other similar words cannot be proven to be actually
available at the time they are advertised. Therefore, they are a false
or deceptive statement or representation prohibited by RCW
19.146.0201(7) .-

(8) When 1 present a business card to a potential borrower, must
I make the disclosures required under RCW 19.146.030? No. You are not
required to make those disclosures until you accept a residential
mortgage loan application, or until you assist a borrower iIn preparing
an application.

(9) May I solicit using advertising that suggests or represents
that 1 am affiliated with a state or federal agency, municipality,
federally insured financial institution, trust company, building and
loan association, when 1 am not; or that I am an entity other than who
I am? No. It is an unfair and deceptive act or practice and a viola-
tion of the act for you to suggest or represent that you are affili-
ated with a state or federal agency, municipality, federally insured
financial institution, trust company, building and loan association,
or other entity you do not actually represent; or to suggest or repre-
sent that you are any entity other than who you are.

(10) If 1 advertise using a borrower®s current loan information,
what must 1 disclose about that information? When an advertisement in-
cludes information about a borrower"s current loan that you did not
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obtain from a solicitation, application, or loan, you must provide the
borrower with:

(a) The name of the source of the information;

(b) A statement that you are not affiliated with the borrower-"s
lender; and

(c) The information disclosed in (a) and (b) of this subsection
must be in the same size type font as the rest of the information in
the advertisement.

(11) How must 1 identify my business when | advertise? You must
identify the business using your Washington mortgage broker license
name. You may use an_ approved trade name or "DBA"™ if you include the
main _office license name and number. For use of URL addresses and in-
ternet advertisements, see WAC 208-660-445 and 208-660-446.

AMENDATORY SECTION (Amending WSR 13-24-023, filed 11/22/13, effective
1/1/714)

WAC 208-660-446 When 1 advertise using the internet or any elec-
tronic form (including, but not limited to, text messages), is there
specific content advertisements must contain? Yes. You must provide
the following language, in addition to any other, on your web pages.,
social media pages, or in any medium where you hold yourself out as
being able to provide the services:

(1) Main ((e¥)) office"s home web page.

(a) The company®s license name and license number must be dis-
played on the licensee"s ((makr—o¥)) home web page.

(b) If loan originators are named, their license numbers must
closely follow the names.

(c) The ((ma#n—o¥)) home web page must also contain a link to the
NMLS consumer access web site page for the company.

(d) If the company uses a DBA on a home web page, the page must
also contain the company®s license name and license number.

(2)(((®))) Branch office web page ((—Ne—-bBBA)). Comply with sub-
section (1) of this section.

(3) Loan originator web page. If a loan originator maintains a
separate ((home—or—main)) web page, the sponsoring licensee"s name and
license number must appear on the web page. The web page must also
contain the loan originator®s license name and license number closely
following their name and a link to the NMLS consumer access web page
for the company. An example of closely following is: Your license name
followed by your title (if you use one) followed by your license num-
ber. See the definition of license number for examples of ways to dis-
play your license number. See WAC 208-660-350(25).

(4) Social media pages or other online advertisements.

(a) The company®s license name and license number must be dis-
played on the page.

(b) 1If the company uses a DBA, the company license name and li-
cense number must be displayed on the page along with the DBA name.
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(c) If a page is created by a loan originator, the company [li-
cense name and license number, along with the loan originator®"s li-
cense number must be displayed on the page.

(5) Compliance with other laws. Web site content used to solicit
Washington consumers must comply with all relevant Washington state
and federal statutes for specific services and products advertised on
the web site.

((5)) (B) Oversight. The company 1is responsible for ((web
site)) content displayed on all ((web—pages)) electronic advertise-
ments used to solicit Washington consumers ((#reluding—mains—branchs

and—lean—eF+g+nater——web—pages))

AMENDATORY SECTION (Amending WSR 13-24-023, filed 11/22/13, effective
1/1/714)

WAC 208-660-450 Recordkeeping requirements. (1) What business
books and records must 1 keep to comply with the act? The following
books and records for your business must be available to the depart-
ment.

(a) Mortgage transaction documents.

(i) All forms of loan applications, written or electronic (the
Fannie Mae 1003 is an example);

(i1) The initial rate sheet or other supporting rate information.
The last rate sheet, or other supporting rate information, if there
was a change in rates, terms, or conditions prior to settlement;

(i1i1) Correspondence with third parties requesting documents nec-
essary to the transaction (and copies of the documents received as a
result of that correspondence) including, but not limited to, credit,
appraisal, title, verifications of employment and deposits, automated
underwriting results, and any other notes or documents used to collect
borrower and loan information to originate the loan;

(iv) All written disclosures required by the act and federal laws
and regulations, including those provided to consumers by the lender.
Some examples of federal law disclosures are: The good faith esti-
mate ((-—truth—in—lending—disclosures)) or loan estimate, Equal Credit
Opportunity Act disclosures, affiliated business arrangement disclo-
sures, and RESPA servicing disclosure statement;

(v) Documents and records of compensation paid to employees and
independent contractors;

(vi) An accounting of all funds received iIn connection with
loans, iIncluding a trust account statement with supporting data;

(vii) Rate lock agreements and the supporting rate sheets or oth-
er rate supporting document;

(viiil) Settlement statements (((#he)) initial and final ((HUb-1
or—HUb-1A)), if applicable);

(ix) Broker loan document requests (may also be known as loan
document request or demand statements) that include any prepayment
penalties, terms, fees, rates, credit or charge for the interest rate,
loan type and terms;

(xX) Records of any fees refunded to applicants for loans that did
not close;

(x1) All file correspondence and logs;

(xi1) All mortgage broker contracts with lenders and all other
correspondence with the lenders; and
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(xii1) The clear written explanation required under WAC
208-660-430 (11)(b).-

(b) Advertisements. All advertisements placed by or at the re-
quest of the mortgage broker that mention rates or fees, and the cor-
responding rate sheets for the advertised rates. The copies must iIn-
clude newspaper and print advertising, scripts of radio and television
advertising, telemarketing scripts, all direct mail advertising, and
any advertising distributed directly by delivery, facsimile, or com-
puter network. The record of each advertisement must include the date
or dates of publication, the name of the publisher if advertised by
newsprint, radio, television or telephone information line, or in the
case of a flyer, the dates, methods and areas of distribution.

(c) Trust accounting records. See WAC 208-660-410((5)) Trust ac-
counting.

(d) Other. All other books, accounts, records, papers, documents,
files, and other iInformation relating to the mortgage broker opera-
tion. Examples include, but are not limited to, personnel files, com-
pany policy and procedure documents, training materials, records evi-
dencing compliance with applicable federal laws and regulations, and
complaint correspondence and supporting documents.

(2) What books and records must 1 keep for my trust account? See
WAC 208-660-410((5)) Trust accounting.

(3) How long must I keep my books and records to comply with the
act?

(a) You must keep the books, accounts, records, papers, docu-
ments, Ffiles, and other information relating to the mortgage broker
operation for a minimum of three years.

(b) You must keep the mortgage transaction documents described in
subsection (1)(a) of this section for a minimum of three years. It may
be a prudent business practice to keep your books and records longer.
For example, 1f a consumer®"s loan becomes an adjustable rate mortgage,
the consumer may become unhappy that the terms of their mortgage have
changed and file a complaint against you. The department must begin an
investigation into the complaint. If you do not have the records to
show proof of proper disclosures and all other compliance with state
and federal laws, the department may rely solely on the consumer®s re-
cords as evidence iIn the case.

(4) Where must | keep my business records?

(a) You must keep all books and records in a location that is on
file with and readily available to the department during normal busi-
ness hours. In the event of a department examination, the location
must have the work space and resources that are conducive to business
operations. A readily available location may include places of busi-
ness, personal residences, computers, safes, or vaults. See WAC
208-660-400(8) for the reporting requirements if the address changes.

(b) If your usual business location is outside of Washington, you
may either maintain the books and records at a readily available loca-
tion in Washington, or pay the department®s expenses to travel to the
location to examine the books and records stored out-of-state. Travel
costs may include, but are not limited to, transportation costs,
meals, and lodging.

(5 May I keep my books and records electronically? Yes. You may
keep the required records described iIn subsection (1) of this section
by electronic display equipment if you can meet all of the following
requirements:

(a) The equipment must be made available to the department for
the purposes of an examination or investigation;
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(b) The records must be stored exclusively In a nonrewritable and
nonerasable format;

(c) The hardware or software needed to display the records must
be maintained during the required retention period under subsection
(3) of this section.

IT the department requests the books and records in hard copy,
you must provide it in that form and within the time frame requested
or directed by the department.

(6) Abandoned records. 1If you do not maintain your records as re-
quired, you are responsible for the costs of collection, storage, con-
version to electronic format, and proper destruction of the records.

(7) Records disposal. You must have written policies and proce-
dures for the destruction of records, including electronic records,
when the retention period ends. The destruction of records must be ac-
complished so that the information cannot be reconstructed or read.
The destruction of consumer credit report information must also comply
with the federal Disposal Rule at 16 C.F.R. 682.

NEW SECTION

WAC 208-660-460 Information security program required by the
federal Safeguards Rule implementing the Gramm-Leach-Bliley Act. (1)
Generally, applicants and licensees must have a written program appro-
priate to the company®"s size and complexity, the activity conducted,
and the sensitivity of iInformation at issue. The program must ensure
the information®s security and confidentiality, protect against an-
ticipated threats or hazards to the security or integrity of the iIn-
formation, and protect against unauthorized access to or use of the
information.

(2) Specifically, at a minimum the plan described in subsection
(1) of this section must:

(a) Designate an employee or employees to coordinate the informa-
tion security program;

(b) Identify and assess the risks to customer information;

(c) Design and implement iInformation safeguards to control the
risks identified in the risk assessment and regularly monitor and test
the safeguards;

(d) Select service providers that can maintain appropriate safe-
guards and oversee their handling of customer information; and

(e) At least annually evaluate and adjust the program in light of
relevant circumstances, including changes in business or operations,
or the results of testing and monitoring the effectiveness of the iIm-
plemented safeguards.

(3) The information security plan must be maintained as part of
your books and records.

(4) For more information access the FTC web site on the Safeguard
Rules at: https://www.ftc.gov/tips-advice/business-center/guidance/
financial-institutions-customer-information-complying and see 16
C.F.R. 314.
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NEW SECTION

WAC 208-660-470 Consumer financial information privacy under the
Gramm-Leach-Bliley Act (Regulation P). Licensees must comply with
Regulation P.

(1) At a minimum, licensees must:

(a) Provide customers with initial and annual notices regarding
their privacy policies. These notices describe whether and how the li-
censee shares consumers®™ nonpublic personal information, including
personally identifiable financial information, with other entities;
and

(b) 1T licensees share certain customer information with particu-
lar types of third parties, the institutions are also required to pro-
vide notice to their customers and an opportunity to opt out of the
sharing. If a licensee limits i1ts types of sharing to those which do
not trigger opt-out rights, it may provide a "simplified” annual pri-
vacy nhotice to its customers that does not include opt-out informa-
tion. If a licensee"s privacy policy has not changed, additional noti-
ces may not be required.

(2) See regulation P at 12 C.F.R. 1016 for the required details.

NEW SECTION

WAC 208-660-480 Notice to consumers of data breach. If the li-
censee”s data is compromised, the licensee may be subject to chapter
19.255 RCW and may have to provide notices to consumers whose informa-
tion was acquired. Under certain circumstances notice of the breach
may also be required by the attorney general®s office.

NEW SECTION

WAC 208-660-490 Business resumption plan. Licensees must have a
written plan that details the company®"s response and recovery to any
event that results in damage to or destruction of books and records.
The plan must be maintained as part of the licensee®s books and re-
cords.

AMENDATORY SECTION (Amending WSR 13-24-023, filed 11/22/13, effective
1/1/714)

WAC 208-660-500 Prohibited practices. (1) What may 1 request of
an appraiser? You may request an area or market survey. While there
are no strict definitions of these terms, generally they refer to gen-
eral information regarding a region, area, or plat. The information
usually includes the high, low and average sales price, numbers of
properties available for sale or that have been sold within a set pe-
riod, marketing times, days on market, absorption rate or the mixture
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of different property types in the specified area, among other possi-
ble components. An area survey does not contain sufficient information
or is not so defining as to allow an appraiser or reader to determine
the value of a specified property or property type.

(2) How may 1 discuss property values with an appraiser, prior to
the appraisal, without the discussion constituting improperly influ-
encing the appraiser? You may inform the appraiser of your opinion of
value, the borrower"s opinion of value, or the list or sales price of
the property. You are prohibited from telling the appraiser the value
you need or that is required for your loan to be successful.

(3) What business practices are prohibited? The following busi-
ness practices are prohibited:

(a) Directly or indirectly employing any scheme, device, or arti-
fice to defraud or mislead borrowers or lenders or to defraud any per-
son.

(b) Engaging in any unfair or deceptive practice toward any per-
son.

(c) Obtaining property by fraud or misrepresentation.

(d) Soliciting or entering into a contract with a borrower that
provides In substance that the mortgage broker may earn a fee or com-
mission through the mortgage broker®s "best efforts™ to obtain a loan
even though no loan is actually obtained for the borrower.

(e) Charging discount points on a loan which does not result in a
reduction of the interest rate. Some examples of discount point mis-
representations are:

(i) A mortgage broker or lender charging discount points on the
good faith estimate, loan estimate, or settlement statement payable to
the mortgage broker or any party that is not the actual lender on the
resident mortgage loan.

(i1) Charging loan fees or mortgage broker fees that are repre-
sented to the borrower as discount points when such fees do not ac-
tually reduce the rate on the loan, or reflecting loan origination
fees or mortgage broker fees as discount points.

(i11) Charging discount points that are not mathematically deter-
minable as the same direct reduction of the rate available to any two
borrowers with the same program and underwriting characteristics on
the same date of disclosure.

() Failing to clearly and conspicuously disclose whether a pay-
ment advertised or offered for a residential mortgage loan includes
amounts for taxes, insurance, or other products sold to the borrower.
This prohibition includes the practice of misrepresenting, either or-
ally, in writing, or in any advertising materials, a loan payment that
includes only principal and interest as a loan payment that includes
principal, interest, tax, and insurance.

(g) Making or funding a loan by any means other than table fund-

ing.
(h) Negligently making any false statement or willfully making
any omission of material fact iIn connection with any application or
any information filed by a licensee in connection with any applica-
tion, examination or investigation conducted by the department. This
includes leaving blanks on a document and instructing the borrower to
sign the document with the blanks or providing the borrower with docu-
ments with blanks. You are not prohibited from marking some informa-
tion blanks with "N/A™ if the information is not applicable to the
transaction.
(i) Willfully filing a lien on property without a legal basis to
do so.
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Coercing, intimidating, or threatening borrowers in any way
with the intent of forcing them to complete a loan transaction.

(k) Failing to make disclosures to loan applicants and noninsti-
tutional investors as required by RCW 19.146.030 and any other appli-
cable state or federal law.

(1) Making, In any manner, any false or deceptive statement or
representation with regard to the rates, points, or other financing
terms or conditions for a residential mortgage loan. An example is ad-
vertising a discounted rate without clearly and conspicuously disclos-
ing in the advertisement the cost of the discount to the borrower and
that the rate is discounted.

(m) Engage in bait and switch advertising.

Bait and switch means a deceptive practice of soliciting or prom-
ising a loan at favorable terms, but later "switching”™ or providing a
loan at less favorable terms. While bait and switch will be determined
by the facts of a case, the following examples, alone or iIn combina-
tion, may exhibit a bait and switch practice:

(i) A deceptive change of loan program from fixed to variable
rate.

(i1) A deceptive iIncrease In interest rate.

(if1) The misrepresentation of discount points. This may include
discount points that have a different rate buydown effect than prom-
ised, or origination fees that a borrower has been led to believe are
discount points affecting the rate.

(iv) A deceptive increase In fees or other costs.

(v) A deceptive disclosure of monthly payment amount. This prac-
tice may involve soliciting a loan with payments that do not include
monthly amounts for taxes and iInsurance or other reserved items, while
leading the borrower to believe that such amounts are included.

(vi) Additional undisclosed terms such as prepayment penalties or
balloon payments, or deceiving borrowers about the effect of disclosed
terms.

(vii) Additional layers of financing not previously disclosed
that serve to increase the overall cost to the borrower. This practice
may involve the surprise combination of first and second mortgages to
achieve the originally promised loan amount.

(viil) Leading borrowers to believe that subsequent events w
be possible or practical when iIn fact it iIs known that the events w
not be possible or practical.

(ix) Advertising or offering rates, programs, or terms that are
not actually available at the time. See WAC 208-660-440(5).

(n) Engage iIn unfair or deceptive advertising practices. Unfair
advertising may include advertising that offends public policy, or
causes substantial injury to consumers or to competition In the mar-
ketplace.

(o) Negligently making any false statement or knowingly and will-
fully make any omission of material fact iIn connection with any re-
ports filed by a mortgage broker or in connection with any iInvestiga-
tion conducted by the department.

(p) Making any payment, directly or indirectly, to any appraiser
of a property, for the purposes of influencing the independent judg-
ment of the appraiser with respect to the value of the property.

(g) Advertising a rate of interest without clearly and conspicu-
ously disclosing the annual percentage rate implied by the rate of iIn-
terest.

(r) Failing to comply with the federal statutes and regulations
in RCW 19.146.0201(11).
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(s) Failing to pay third-party providers within the applicable
timelines.

(t) Collecting or charging, or attempting to collect or charge,
Or use or propose any agreement purporting to collect or charge any
fees prohibited by the act.

(u) Acting as a loan originator and real estate broker or sales-
person, or acting as a loan originator in a manner that violates RCW
19.146.0201(14).

(v) Failing to comply with any provision of RCW 19.146.030
through 19.146.080 or any rule adopted under those sections.

(w) Intentionally delay closing of a residential mortgage loan
for the sole purpose of increasing iInterest, costs, fees, or charges
payable by the borrower.

(xX) Steering a borrower to less favorable terms in order to in-
crease the compensation paid to the company or mortgage loan origina-
tor.

(y) Receiving compensation or any thing of value from any party
for assisting iIn real estate "flopping."™ Flopping occurs during some
short sales where the value of the property is misrepresented to the
lender who then authorizes the sale of the property for less than mar-
ket value. The property is then resold at market value or near market
value for a profit. The failure to disclose the true value of the
property to the lender constitutes fraud and is a violation of this
chapter.

(z) Abandoning records. If you do not maintain your records as
required, you are responsible for the costs of collection, storage,
conversion to electronic format, or proper destruction of the records.

(4) What additional practices are prohibited when providing resi-
dential mortgage loan modification services? You are prohibited from:

(a) Collecting an advance fee;

(b) Charging total fees in excess of usual and customary charges,
or total fees that are not reasonable in light of the service provided
when providing residential mortgage loan modification services;

(c) Failing to provide a written fee agreement as prescribed by
the director when providing residential mortgage modification serv-
ices. See also WAC 208-660-430(23);

(d) As a condition to providing loan modification services re-
quiring or encouraging a borrower to:

(1) Sign a waiver of his or her legal defenses, counterclaims,
and other legal rights against the servicer for future acts;

(i1) Sign a waiver of his or her right to contest a future fore-
closure;

(iii1) Waive his or her right to receive notice before the owner
or servicer of the loan initiates foreclosure proceedings;

(iv) Agree to pay charges not enumerated in any agreement between
the borrower and the lender, servicer, or owner of the loan;

(v) Cease communication with the lender, iInvestor, or loan serv-
icer or stop or delay making regularly scheduled payments on an exist-
ing mortgage unless a mortgage loan modification is completely negoti-
ated and executed with the lender or investor and the modification
agreement itself provides for a cessation or delay in making regularly
scheduled payments; or

(e) Entering into any contract or agreement to purchase a borrow-
er"s property;

() Failing in a timely manner to:

(i) Communicate with or on behalf of the borrower;
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(i1) Act on any reasonable request from or take any reasonable
action on behalf of a borrower;

Engaging in false or misleading advertising. In addition to
WAC 208-620-630, examples of false or misleading advertising include:

(i) Advertising which includes a 'guarantee™ unless there is a
bona fide guarantee which will benefit a borrower;

(i1) Advertising which makes i1t appear that a licensee has a spe-
cial relationship with lenders when no such relationship exists;

(h) Leading a borrower to believe that the borrower®s credit re-
cord will not be negatively affected by a mortgage loan modification
when the licensee has reason to believe that the borrower®s credit re-
cord may be negatively affected by the mortgage loan modification.

(5) What federal guidance has the director adopted for use by the
department in determining if a violation under subsection (3)(b) of
this section has occurred? The director has adopted the following
documents:

(a) The Conference of State Bank Supervisors and American Associ-
ation of Residential Mortgage Regulators "Guidance on Nontraditional
Mortgage Product Risks'™ (released November 14, 2006); and

(b) The Conference of State Bank Supervisors, American Associa-
tion of Residential Mortgage Regulators, and National Association of
Consumer Credit Administrators 'Statement on Subprime Mortgage Lend-
ing,” effective July 10, 2007 (published in the Federal Register at
Vol. 72, No. 131).

(6) What must I do to comply with the federal guidelines on non-
traditional mortgage loan product risks and statement on subprime
lending? You must adopt written policies and procedures implementing
the federal guidelines that are applicable to your mortgage broker
business. The policies and procedures must be maintained as a part of
your books and records and must be made available to the department
upon request.

(7) When 1 develop policies and procedures to implement the fed-
eral guidelines, what topics must be included? The policies and proce-
dures must include, at a minimum, the following:

(a) Consumer protection.

Communication with borrowers. Providers must focus on information
important to consumer decision making; highlight key information so
that it will be noticed; employ a user-friendly and readily navigable
format for presenting the information; and use plain language, with
concrete and realistic examples. Comparative tables and information
describing key features of available loan products, including reduced
documentation programs, also may be useful for consumers. Promotional
materials and other product descriptions must provide information
about the costs, terms, features, and risks of nontraditional mortgag-
es that can assist consumers in their product selection decisions.
Specifically:

e Borrowers must be advised of potential increases in payment ob-
ligations. The 1information should describe when structural payment
changes will occur and what the new payment would be or how i1t was
calculated. For example, loan products with low initial payments based
on a fixed introductory rate that expires after a short time and then
adjusts to a variable index rate plus a margin must be adequately de-
scribed to the borrower. Because initial and subsequent monthly pay-
ments are based on these low introductory rates, a wide initial spread
means that borrowers are more likely to experience negative amortiza-
tion, severe payment shock, and an earlier than scheduled recasting of
monthly payments.
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e Borrowers must be advised as to the maximum amount their month-
ly payment may be if the interest rate increases to its maximum rate
under the terms of the loan.

e Borrowers must be advised as to the maximum interest rate that
can occur under the terms of the loan.

e Borrowers must be alerted to the fact that the loan has a pre-
payment penalty and the amount of the penalty.

e Borrowers must be made aware of any pricing premium based on
reduced documentation.

(b) Control standards. Actual practices must be consistent with
the written policies and procedures. Employees must be trained in the
policies and procedures and performance monitored for compliance. In-
centive programs should not produce high concentrations of nontradi-
tional products. Performance measures and reporting systems should be
designed to provide early warning of increased risk.

(8) May I charge a loan origination fee or discount points when 1
originate but do not make a loan? No. You may not charge a loan origi-
nation fee or discount points as described in Regulation X, Part
((3560)) 1024, Appendix A.

(9) What mortgage broker fees may 1 charge? You may charge a
mortgage broker fee that was agreed upon between you and the borrower
as stated on a good faith estimate ((edsclosure—Form)), loan estimate,
or similar document provided that such fee is disclosed in compliance
with the act and these rules.

(10) How do I disclose my mortgage broker fees on the good faith
estimate or loan estimate and settlement statement? You must disclose
or direct the disclosure of your fees on the good faith estimate or
loan estimate and ((HUb-1/1A)) settlement statement or similar docu-
ment as required by the act and Regulations X or Z.

(11) May 1 charge the borrower a fee that exceeds the fee | iIni-
tially disclosed to the borrower? Pursuant to RCW 19.146.030(4), you
may not charge any fee that benefits you if it exceeds the fee you iIn-
itially disclosed unless there is a valid change of circumstance as
allowed under RESPA and:

(a) The need to charge the fee was not reasonably foreseeable at
the time the initial disclosure was provided; and

(b) You have provided to the borrower, no less than three busi-
ness days prior to the signing of the loan closing documents, a clear
written explanation of the fee and the reason for charging a fee ex-
ceeding that which was previously disclosed. See WAC 208-660-430 for
specific details, disclosures, and exceptions implementing RCW
19.146.030(4).

AMENDATORY SECTION (Amending WSR 13-24-023, filed 11/22/13, effective
1/1/714)

WAC 208-660-520 Director and department powers—Investigation
authority. (1) What is an investigation? An investigation Is an iIn-
quiry to determine compliance with the act and rules, to assess alle-
gations of wrongdoing, or to evaluate the licensing qualifications of
persons subject to the act. The 1i1nquiry may involve extensive re-
search, fact gathering, the issuance of directives and subpoenas, wit-
ness interviews, and financial and legal analysis. Depending on the
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results of these efforts, an iInvestigation may result in the pursuit
of an enforcement action. An investigation may proceed at the same
time as other matters and may continue during an enforcement action.

(2) How often may the department iInvestigate my mortgage broker
or loan originator operations? For the purpose of investigating viola-
tions or complaints, the department may investigate your business as
often as necessary to carry out the purpose of the act.

(3) Will the department give advance notice before requiring me
to make my books and records available for its investigation? The de-
partment is not required to give you advance notice before an iInvesti-
gation. However, the department may provide advance notice before an
investigation if doing so would be in the best interests of all par-
ties involved, including the department.

(4) From whom may the department obtain information in an inves-
tigation? The department may obtain information from any person whose
((testimony)) information may be pertinent to the loans, business, or
subject matter of an investigation.

(5) How may the department obtain information during an investi-
gation? The department may direct, subpoena, or order a person to sub-
mit to a deposition, or produce written information.

(6) What information may the department obtain during an investi-
gation? The department may obtain books, accounts, records, files, and
any other documents the department deems relevant to the investiga-
tion.

(7) What businesses may the department investigate? The depart-
ment may investigate the business of any person who Is engaged in the
business of mortgage brokering, whether the person is a licensee or
whether the person acts or claims to act under, or without the author-
ity of, the act.

(8) May the director retain professionals or specialists to as-
sist iIn an investigation, and if so, will I have to pay for those
services? Yes. The department may hire attorneys, accountants or other
professionals as needed to conduct or assist In an investigation. The
cost fTor these services will be assessed in accordance with WAC
208-660-550(5), Investigations.

(9) When may the department charge an investigation fee? The de-
partment may charge an iInvestigation fee when 1t investigates the
books and records of any licensee.

(10) Are there circumstances in which the department will inves-
tigate a licensee but will not charge an investigation fee? Yes. The
department will not charge an investigation fee iIn a complaint inves-
tigation if it is determined that no violation occurred, or when the
licensee implements a remedy satisfactory to the complainant and the
department, and no department order has been issued.

(11) How is the amount of the iInvestigation fee determined? The
amount of the investigation fee is the number of hours expended by the
((department)) examiner related to the investigation multiplied by an
hourly rate established by the department. See WAC 208-660-550((5))
Department fees and costs.

[ 50 ] 0TS-7760.1



		2016-02-11T12:55:23-0800
	Electronic transmittal




